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CONSTITUTIVISM WITHOUT
NORMATIVE THRESHOLDS

Kathryn Lindeman

Even bad coffee is better than no coffee at all.
—David Lynch

ONSTITUTIVISTS ABOUT NORMS in metaethics explain the normative

standards in a domain by appealing to constitutive features of the mem-

bers of the domain.! So, for example, Korsgaard seeks to explain what it
is to be a good person by appeal to what it is to be a person. This is an appealing
explanatory strategy because, if successful, it offers a general and comprehensive
account of how different normative standards govern distinct normative domains.
It could, e.g., explain how moral normative standards govern agents, practical
normative standards govern purposive behavior, epistemic normative standards
govern beliefs and inferences, artifactual normative standards govern artifacts,
and biological normative standards govern organs and biological processes.”

1 Constitutivism is often presented, as with Enoch, as “a family of views that hope to ground
normativity in norms, or standards, or motives, or aims that are constitutive of action and
agency” (“Shmagency Revisited,” 208). Or, by Tiffany, as “the view that it is possible to
derive contentful, normatively binding demands of practical reason and morality from the
constitutive features of agency” (“Why Be an Agent?” 223). I prefer a more ecumenical
characterization in which the norms need not be those of practical reason and they need
not be grounded in what is constitutive of action or agency, but rather can be grounded
in any constitutive feature of the individual governed by the norms. An argument for this
preference is beyond the scope of this paper, but this view is implicitly presupposed by the
targets of my arguments. An even more inclusive characterization is defended by Michael
Smith (in “A Constitutivist Theory of Reasons”), who characterizes any account that reduc-
es a normative feature to a constitutive feature of some other thing.

2 Constitutivism is often contrasted with constructivism and realism. To understand these
contrasts, it is important to specify the domain about which one is a constitutivist, realist,
or constructivist. It is possible to be a constitutivist about one domain and an error theorist
about another, for example, though it is not possible to be an error theorist and constitu-
tivist about the same domain. I discuss constitutivism about norms. For a useful discussion
of the relationship between constructivism and constitutivism, see Schafer, “Realism and
Constructivism in Kantian Metaethics (1).”

231


https://doi.org/10.26556/jesp.v12i3.220


232 LINDEMAN

A central challenge for normative constitutivism is to account for the con-
nection between an individual’s constitutive nature and its normative standards.
Critics worry that this kind of explanation is impossible.> One prominent objec-
tion to constitutivism is the worry that normative standards governing an indi-
vidual cannot be grounded in its kind in the way constitutivists claim without
ruling out the possibility that kind-members could violate those standards. This
objection is sometimes called the Problem of Bad Action.*

The main lesson of this paper is that current constitutivist accounts face a
serious threat, though not from the well-known Problem of Bad Action. Rather,
the way in which they take norms to constitute norm-governed kinds commits
them to what I call the Threshold Commitment. This, I argue, leads to serious
costs for constitutivists that should lead them to reject this commitment and
seek another explanation of this connection.

1. VIOLABILITY AND NAIVE CONSTITUTIVISM

One naive constitutivist explanation of norms is that the norms themselves are
constitutive of individuals in virtue of being satisfied. This account generates
norms that are unable to account for what I call Violability.

Violability: That a norm applies to x and requires p does not logically or
metaphysically imply that x satisfies p.

Problematically, such explanations cannot be used to account for the obvious
fact that there are better and worse things in the world. Railton raises a concern
of this form when he worries how we could, e.g., determine whether someone
who fails to aim at truth in forming beliefs is defective. He writes that “to dis-

3 In this paper, I focus on the criticism that the constitutive connection between norms and
kinds causes insurmountable problems for constitutivists. Recently another criticism has
become increasingly popular against constitutivism. David Enoch (see “Agency, Shmagen-
cy” and “Shmagency Revisited”) and Kieran Setiya (see “Explaining Action” and Reasons
without Rationalism) worry that the constitutive starting point is either too anemic to pro-
vide a full accounting of the normative landscape or too robust to be normatively uncontro-
versial. This objection is orthogonal to the problem I discuss in this piece, but I discuss it in

“An Explanation of Constitutivist Normativity.” For helpful discussions of the issues remain-
ing for constitutivists in light of these objections, see Rosati, “Agents and ‘Shmagents’”; and
Silverstein, “The Shmagency Question.”

4 The problem of bad action is so called because it has been raised in response to constitutive
accounts of practical norms. However, because the problem is supposed to arise from the
form of constitutive explanation, not the nature of the practical domain, there will be analo-
gous problems for all normative domains. The problem is, therefore, more general than the
name lets on.
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cover that the metal in the sample tray on one’s laboratory bench has atomic
number 82 is not to discover that it is ‘defective gold, but rather that it is not
gold at all. A similar problem confronts all constitutive arguments.”® Clark raises
similar worries specific to Velleman: if any action must have the aim of autono-
my, but autonomy is a precondition of action, all action necessarily achieves its
aim. If constitutive accounts are the only explanation of the normative features
of action (including reasons for action), any action that achieves its aim should,
it seems, have no reasons that speak against it, making it incapable of being ra-
tionally criticized.®

Railton and Clark both highlight specific instances of a more general concern
about the role this naive account gives to standards: if what it is to be a member
of anorm-governed kind is to meet a certain standard, then that standard seems
incapable of simultaneously serving as a way to differentiate good kind-members
from bad kind-members. The naive view then is a nonstarter for constitutivists
for exactly the reason Railton and Clark highlight. Any successful constitutivist
explanation must provide a metaphysical account of the constitutive features
of normatively evaluable kinds that is consistent with Violability. This account
must show that there is some connection between the kind and the norms tight
enough to account for the constitutive explanation, but weak enough to allow
for defect and other evaluations according to norms.”

Constitutivists are clearly aware of the need for non-naive constitutive ex-
planations. Velleman, for example, recognizes the importance of distinguishing
between the conditions on aiming and actually achieving an aim. He writes that
“If autonomy were the constitutive aim of action, then every instance of action ...
would turn out to be a success.”® Korsgaard seems similarly interested in leaving
room for norms to be constitutively understood while not satisfied. In the spe-
cific case of norms constitutive of action, she writes:

5 Railton, “On the Hypothetical and Non-Hypothetical in Reasoning about Belief and Ac-
tion,” 70.

6  Clark, “Velleman’s Autonomism,” §81-82. Clark quotes Velleman, The Possibility of Practical
Reason, 18s.

7 For worries of this nature by critics, see Railton, “On the Hypothetical and Non-Hypothet-
ical in Reasoning about Belief and Action”; Clark, “Velleman’s Autonomism”; Barandalla
and Ridge, “Function and Self-Constitution”; Lavin, “Practical Reason and the Possibility
of Error”; Silverstein, “Teleology and Normativity.” For worries acknowledged by consti-
tutivists, see the introduction in Velleman, The Possibility of Practical Reason; Korsgaard,
Self-Constitution, especially sec. 8.1; and Katsafanas, Agency and the Foundations of Ethics,
61-63.

8 Velleman, The Possibility of Practical Reason, 3on37. Further discussion of Velleman’s view
can be found in section 6, below.
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[If] it is the essential nature of [a kind] that it have a certain metaphysical
property ... but in order to have that metaphysical property it must have
a certain normative property ... then this explains why the [individual]
must meet the normative standard: it just isn’t [a member of the kind] if it
doesn’t. But it also seems as if it explains it rather too well, for it seems to
imply that only good [individuals] really [are kind-members], and that
there is nothing left for bad [kind-members] to be.’

There are less naive explanations of how normative standards are related to the
constitutive features of kind-members that preserve Violability. Constitutivists
might, for instance, take normative satisfaction to be a scalar matter, and claim
that some degree of normative satisfaction is constitutive. So long as the meta-
physical property can be realized by a number of normative properties, or by
having some normative property to some degree, this connection need not rule
out Violability. So, constitutivist accounts that permit scalar norm satisfaction
as a criterion of kind-membership would be perfectly compatible with violat-
ed norms and defective kind-members. Indeed, such views seem to be held by
many constitutivists. Korsgaard and Velleman, for example, hold that constitut-
ing oneself and aiming at agency are activities that agents can do in better and
worse ways. Neither accounts for the relationship between individuals and kinds
on the naive model that would make them natural targets for Railton’s objection.

So, for example, Korsgaard, in Self-Constitution, explains the constitutive fea-
ture uniting kinds as a matter of having an internal teleological organization or
form, which is a matter of minimally satisfying some constitutive standards or
norms. Though you must be in the practice of constituting yourself to be eval-
uated according to the constituting-oneself standards (i.e., practical norms),
there are better and worse ways of doing this, and so better and worse agents."°
The norms of self-constitution are, therefore, scalar; there are ways of violating
the norms and still being an agent, because you are still constituting yourself,
just doing so badly.!' Velleman introduces similar teleological features in his
account by making it a criterial feature of agency that one constitutively aim
at self-knowledge, where that aiming can be done more or less successfully.'?
Katsafanas has recently defended a Nietzschian constitutivist account of agency

9 Korsgaard, Self-Constitution, 160.
10 Korsgaard, Self-Constitution, ch. 2.
11 This point is nicely made by Walden, “Laws of Nature, Laws of Freedom, and the Social
Construction of Normativity.”

12 Velleman, The Possibility of Practical Reason and “Replies to Discussion on The Possibility of
Practical Reason.”
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in which the constitutive aims of action are coherence and the will to power. On

this view, one can be more or less coherent and thus be a better or worse agent.?
Michael Smith has developed his account of idealized agency into a constitutiv-
ist explanation of practical normativity that seems best accounted for on a scalar

model. On his view, for example, it is constitutive of the ideally rational agent

that they have the desire to help and not harm, but in order to be an agent—and

thereby be governed by the norms that the ideally rational agent necessarily sat-
isfies—individual agents need not fully have these desires."*

Of course, there are worries about these scalar accounts and whether they can
provide genuine normative assessments or standards. Clark, for example, con-
siders a variant of Velleman’s view on which some amount of autonomy, short
of perfect autonomy, is required for action. Clark worries that this move would
not fully account for the standard normative assessment for actions because the
goal of autonomy up to a threshold cannot serve as a standard of assessment
for action. Setiya objects that the constitutive normative requirements on these
accounts do not provide sufficient material to fully account for practical norms
or their scope.”® Though the scalar accounts do not yet amount to responses to
these worries, they do make progress over the naive constitutivist account that
falls to Violability concerns. Here, I want to focus on a problem arising precisely
from the feature of scalar accounts that allows them to satisfy Violability.

2. THRESHOLD CONSTITUTIVISM

Such constitutivists make room for defective kind-members by identifying the
metaphysical property essential for kind-hood with some minimal threshold
of normative properties, rather than a single bivalent normative property. So,
e.g., minimal conformity to the norms of action, rather than perfect conformity,
is constitutive of action. This is progress over the naive constitutivist account,
which risks identifying the perfect with the real. However, by giving minimal
norm satisfaction a criterial role, they maintain an identification of the real with
the minimally good. Such views are unsatisfactory because they involve an im-
plicit endorsement of what I call the Threshold Commitment:

Threshold Commitment: For norm-governed kinds, an individual must at

13 Katsafanas, Agency and the Foundations of Ethics.
14 Smith, “A Constitutivist Theory of Reasons.”

15 See Clark, “Velleman’s Autonomism”; Setiya, “Explaining Action,” 371-76, and “Akrasia and
the Constitution of Agency.”
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least partially satisfy the constitutive norms of a kind, or partially meet
the constitutive aim of a kind, in order to be a member of that kind.'¢

In other words, norm-governed kinds are those that have kind-membership
conditions constituted by minimally having the normative properties that are
good-making for that kind. This is supposed to explain why individual kind-mem-
bers must meet normative standards in a way that does not, in Korsgaard’s words,
explain it a little too well. Normative violators risk nonexistence, though there
are many ways of falling short before you cease being a kind-member."” So, the
Threshold Commitment is another commitment to normative satisfaction itself
being a constitutive condition on kind-hood, albeit one that permits satisfying
those norms to a greater degree with being better qua kind-member.'®

This commitment is widespread among constitutivists.'® Korsgaard, in intro-
ducing constitutive standards in the introduction to The Constitution of Agency
writes:

Two things are important to notice about standards of this kind. First of
all, constitutive standards are at once normative and descriptive. They are
descriptive because an object must meet them, or at least aspire to meet
them, in order to be what it is. And they are normative because an object

16 Note that the Threshold Commitment does not simply claim that there are thresholds that
determine kind-membership; it takes a stand on the nature of those thresholds: they are
determined by normative properties. Importantly, the Threshold Commitment takes a
normative difference and attributes to it a metaphysical significance. Nothing in this paper
should be taken as an argument against the possibility of understanding important or inter-
esting relationships between normative failures and metaphysical status. Here I am simply
highlighting a particular commitment that many constitutivists have to normative goodness
itself being criterial or constitutive of kind-membership, and, correlatively, to there being
criterial thresholds constituted by normative conditions.

17 It is not essential that there is a scalar norm that serves as the unique criterion for the
Threshold Commitment. A similarly workable account might feature a number of binary
criteria such that each would make a K-member better if it satisfied the criteria but any of
which would be sufficient for making an individual x such a K-member.

18 On some readings of Korsgaard, this also leads to an identification of satisfying more
K-norms with being more of a K-member and thus with being more evaluable by the con-
stitutive norms of the relevant kind. I think that this is unlikely to be the best version of a
Korsgaard-style view, but it is possibly her actual view. For a defense of this interpretation of
Korsgaard and an argument that this view faces a related worry, see Silverstein, “Teleology
and Normativity.”

19 Matthew Silverstein has recently argued that endorsement of something like the Threshold
Commitment is a problem for Korsgaard’s constitutive account. The problems he identifies
differ from mine, and his criticisms are limited to Korsgaard, but we substantially agree on
the cause of the problem. See Silverstein, “Teleology and Normativity.”
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to which they apply can fail to meet them, at least to some extent, and is
subject to criticism if it does not. This double nature finds expression in
the fact that we can criticize such objects by saying that they are poor ob-
jects of their kind (“That’s a poor encyclopedia, it isn’t up to date!”) or by
saying that they are not such objects at all (“That’s not an encyclopedia:
it’s just a compendium of nineteenth-century opinion!”).>

Korsgaard holds both that it is a good-making standard of encyclopedias that
they are up to date, and that sufficiently out-of-date encyclopedias are not ency-
clopedias but rather mere compendia of the opinion of a time.

Other constitutivists make similarly clear commitments. Katsafanas writes:

There is a great deal of distance between the standards minimally consti-
tutive of househood and the standards of an excellent house. There is a
great deal of distance between a plywood shack in the forest that will dis-
solve back into the environment in a few years, and a sturdy stone house
that will last for centuries. Both of these count as houses, but it seems
natural to say that the stone house is a better house. We might describe
this by saying that the same standards apply to the stone house and the
shack: the standards of househood. But there are better and worse ways
of fulfilling these standards. At some point, a structure will have met the
standards to a sufficient degree to qualify as a house, but will not have
met the standards to a sufficient degree to qualify as an excellent house.*!

Katsafanas, like Korsgaard, is committed to both the Threshold Commitment
and a connection between norms and fundamental evaluative assessment. The
normative properties of houses account for both the metaphysical difference be-
tween househood and non-househood, and the evaluative difference between
merely adequate and excellent houses. These are the dual roles given to norma-
tive standards by those we might call “Threshold Constitutivists.”

As Korsgaard highlights, one appeal of the Threshold Commitment is its sup-
port for some (though, of course, not all) of our linguistic practices involving at-
tributing and denying kind-hood to objects of evaluation. Though we might not
identify perfection and reality, sometimes we do talk as if we identify extreme
defect and nonbeing. I suspect we are less likely to join Korsgaard in accusing
out-of-date encyclopedias of being non-encyclopedias; however, we do seem to
make claims like (pointing to the liquid in a mug), “This coffee is so bad, it’s not

20 Korsgaard, The Constitution of Agency, 8.
21 Katsafanas, Agency and the Foundations of Ethics, 64.
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even coffee!”** If meeting a minimum normative standard of coffee were a meta-
physical condition on being coffee, this could be a literally true claim about the
metaphysical status of the liquid under discussion rather than a metaphorical
expression of disapproval. Implausibly, being bad enough at being coffee could
constitute (directly and literally) not being coffee. If so, Lynch is wrong about
some bad coffee; sometimes having bad enough coffee just is having none at all.
Linguistic appeals aside, according to its proponents the main advantage of
understanding threshold normative properties as metaphysically constitutive of
kind-membership is the ability to explain the legitimate normativity of those
properties and to answer skeptical challenges to their authority. Korsgaard
writes that “the only way to establish the authority of any purported normative
principle is to establish that it is constitutive of something to which the person
whom it governs is committed—something that she either is doing or has to
do”** According to Korsgaard, what should make you interested in building a
good house is the risk that if you do not do it well enough, you will not end up
with a house at all. This move requires something like a threshold; there is some
existential (not merely pragmatic) risk of not satisfying kind-norms. In a similar
spirit, Katsafanas writes that “a builder must aim at building a good house, if by
‘good’ [we] mean a house that is at or above the cut-off point for househood.”** The
Threshold Commitment is not an ad hoc or ancillary feature of these constitu-

tivist views.?

3. THE COST OF REDUCED EXPLANATORY UNITY

Though Threshold Constitutivism makes progress over naive constitutivism,
it comes with serious costs. Normative Constitutivism has ambitions to be an
explanatory strategy for norms in general. If there are norm-governed kinds
without normative thresholds, then one cost to Threshold Constitutivists is de-
creased explanatory scope. Indeed, social kinds like Spouse appear to provide

22 This was once said to me by Luca Ferrero, who, years later, refuses to retract the claim or
accept it as a figure of speech. It was, indeed, very bad. I maintain it was still clearly coffee.

23 Korsgaard, Self-Constitution, 32.

24 This move worries those suspicious that constitutivism does not require us to care about
norms as such, or goodness as such, but only some more minimal standards. For example,
see Enoch, “Agency, Shmagency” and “Shmagency Revisited.” The objection I am develop-
ing here holds even if the Threshold Constitutivist can address Enoch’s worries.

25 Some constitutivists appeal less to Threshold-type claims. In section 6, below, I argue that
versions of constitutive aim accounts do not obviously avoid the Threshold Commitment.
In section 7, I sketch a possible constitutive account that I argue does avoid the Threshold
Commitment and is worth further development.
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ready cases of kinds that lack normative thresholds.?® Given the importance of
explanatory unity, this means that Threshold Constitutivism comes with a cost
of reduced explanatory unity.

It is clearly possible for there to be better and worse spouses and for particu-
lar spouses to improve or become worse qua spouse. We then are committed to
thinking that there are ways of being a better and worse spouse that are generally
true of spouses that we track when we make these assessments. The norms of
spouses are those standards that would, when satisfied, make a spouse better
qua spouse, and these norms are the subject matter of constitutivist explanation.
The constitutivist will want to find some constitutive feature of spouses that ex-
plains the norms according to which we assess individual spouses as better or
worse.”” Spouse is, so understood, a goodness-fixing kind, the norms of which
come from its constitutive nature.*®

However, satisfying these norms to some minimal degree does not seem to
be a constitutive requirement of being a spouse at all. One does not become a
spouse by being a good enough one, and one cannot cease being a spouse merely
in virtue of being a bad enough one. The metaphysical conditions on spouse-
hood seem to involve multiply realizable social recognition practices. Different
social groups can determine different practices for the social recognition, but at
least in contemporary practice, we take legal recognition to be at least partially
determinant of becoming a spouse, and recognized removal of legal recognition
to be a sufficient (and, along with the death of one’s spouse, exhaustive) condi-
tion on ceasing to be a spouse.

This is supported by how we view the recent changes in constitutional law in
the United States. We recognize these changes to have permitted same-sex cou-
ples to become spouses. We do not tend to think that they were already spouses
and that the law needed to be changed to recognize this fact.”” This indicates
that we view legal recognition as a condition on having the social kind Spouse,

26 Throughout, I use the singular, capitalized noun to pick out the kind, and lowercase uses to
pick out instances in the singular or plural. So, here, I consider the kind Spouse, and later
I discuss individual conditions on being a spouse and the norms that spouses are assessed
according to.

27 Though it seems pretty clear to me that such an explanation is plausibly in the offing, noth-
ing here turns on there being such an explanation. All we need here is the conclusion that
the Threshold Commitment will make this explanation impossible for the kind.

28 See Thomson, Normativity, for discussion of goodness-fixing kinds and an argument sup-
porting this move from judgments of being better and worse qua K to K norms.

29 For example, none of the couples in Obergefell reported that they wanted to have the state
recognize that they were already married; the fight for gay marriage was the fight to recog-
nize the significance of same-sex partnerships by permitting them to be marriages.
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rather than as conveying a distinct kind-status that one can gain in addition to
the social kind. Though legal recognition is just one way that social groups could
choose to determine spousal-recognition conditions, it seems that the way one
gains the social kind Spouse here is by undergoing certain legally recognized and
sanctioned events.*

Just as someone does not need to be any good (or even intend to be good)
according to the norms of spouses to become one, spouses also cannot lose their
spouse-hood in virtue of becoming a bad enough spouse. Divorce and death:
those are the ways to cease being a spouse. Divorce is just the term we have for
the way in which two spouses dissolve a marriage through social recognition. It
is this dissolution of the social recognition, itself multiply realizable, that consti-
tutes loss of kind-membership.>! Given the need for the retraction of social rec-
ognition (or possibly death), extreme defect would only be existentially risky for
very bad spouses if extreme defect was retraction of social recognition. However,
defect just is not the sort of thing that could be retraction of social recognition.
Extreme spousal badness could be grounds for a marriage to be dissolved, but
mistreatment or abandonment it is not itself a divorce. Even if we thought that
having the intention to divorce your spouse were a way of being a bad spouse,
the intention to divorce is insufficient (and given the possibility of dissolution of
marriage by death, unnecessary) to cease being a spouse. The completed divorce,
not the intention that begins it, dissolves a marriage.>

The role that normative thresholds supposedly play in providing reasons is
also missing in the spousal case. Among all the reasons you might take yourself
to have for being a good spouse, you would never consider that, in being a bad
spouse, you might end up automatically divorced. We take spouses to have the
right to determine, for themselves, just how bad a spouse they will tolerate. Sure-
ly, some people might have the Lynch coffee attitude toward spouses: having a

30 Even in places where common-law spouses are possible, one does not become a spouse
merely by acting as a spouse does; these cases are possible because one way of having social
recognition in these places is by recognizing common-law marriages. If acting as a spouse
were sufficient to be a spouse, independent of recognition by a larger social body, then many
same-sex couples could have been accurately described as having their spousal status recog-
nized, rather than constituted, when they first legally married, but this is not what happened.

31 Iam tempted to also say that death is a way to stop being a spouse independently of the
dissolution of social recognition, but it seems that in some social groups one can still be a
spouse when widowed. It might be that in social groups like ours in which death is a way to
cease being a spouse, it is a socially recognized way of loss of kind-membership.

32 Even in cases like Catholic marriages in which the conditions for successful recognition in-
clude certain intentions, like to raise one’s children in the church, if it is later demonstrated
that these conditions were not met, this does not dissolve the marriage. Such demonstra-
tions (i.e., annulments) establish that a marriage never occurred in the first place.
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very bad spouse might be better than none at all. It seems implausible that such
people might end up in a position in which, despite the interests of both to main-
tain their (very bad) marriage, they find themselves not spouses.

We thus have a kind, Spouse, that is norm governed but whose norms do
not constitute threshold conditions on kind-membership. In at least some cas-
es, then, individual persistence conditions do not seem metaphysically tied to
normative conditions. Because of cases like this, Threshold Constitutivists are
faced with a choice: narrow the scope of constitutivist explanation to exclude
the norms of kinds like Spouses, or reject the Threshold Commitment.

The former option should not be taken lightly. One important standard of
explanations is how well they unify the various phenomena to be explained and
by how well their argumentative patterns can be used to explain a wide variety
of phenomena.*® Thus, a constitutivist explanation that is able to explain the
norms of Spouses is thereby better than one that is unable to do so. Moreover,
given that one of the promises of constitutivism is its seeming ability to provide
a general explanatory account of the norms of any norm-governed kind by ap-
peal to its constitutive features, constitutivists should be averse to any commit-
ment that restricts the project’s explanatory scope.

4. THE COST OF COUNTERINTUITIVE PERSISTENCE CONDITIONS

Unlike social kinds like Spouses, physical artifacts make particularly striking
examples of cases in which defect seems to lead pretty straightforwardly to
destruction. It is not surprising then that they are often used to illustrate the
Threshold Commitment. Houses are commonly used to illustrate the metaphys-
ical risk that defect poses. Korsgaard, for instance, uses a discussion of defective
houses in one of her clearest discussions of the Threshold Commitment:

On this view, to be an object, and to be teleologically organized, are one
and the same thing. Teleological organization is what unifies what would
otherwise be a mere heap of matter into a particular object or particular
kind.... At the same time, it is the teleological organization or form of the
object that supports normative judgments about it. A house with cracks
in the walls is less good at keeping the weather out, less good at shelter-
ing, and therefore a less good house. The ancient metaphysical thesis of
the identification of the real with the good follows immediately from this
conception, for this kind of badness eventually shades off into literal dis-

33 See, e.g.,, Friedman, “Explanation and Scientific Understanding”; Kitcher, “Explanatory
Unification” and “Explanatory Unification and the Causal Structure of the World.”
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integration. A house with enough cracks in the walls will crumble, and
cease to be a house altogether: it will disintegrate back into a mere heap of
boards and plaster and bricks.**

In endorsing what she calls the “ancient metaphysical thesis of the identifica-
tion of the real with the good,” Korsgaard identifies being a house with minimal
house goodness. It is a particularly compelling example: it is certainly true that
the house’s very existence is increasingly threatened by mounting normative fail-
ure. The case is supposed to provide a clear illustration of the Threshold Com-
mitment because in the case of artifacts loss of kind-membership (or “the real”)
is a matter of physical destruction. Because badness is supposed to “shade into”
physical destruction, being sufficiently bad is a way of becoming non-real, as the
Threshold Commitment says.

However, this is a mistake. Though the house case is used to illustrate the
Threshold Commitment, this illustration turns on misinterpreting a causal con-
nection as a constitutive one. A house with enough cracks in the walls is very
likely to crumble, but it is the crumbling, rather than the badness, that shades
into literal disintegration. Considering a case of a house at the brink of extreme
defect can help us see why artifacts should not be used to support the Threshold
Commitment.

The Very Bad House: A Very Bad House is vacant and has been left to the
elements. By time t;, it is on the brink of physical collapse. Let us grant
that there is some normative threshold for houses: there is at least one
way of becoming so bad according to the norms of houses that any ad-
ditional normative failure would constitute loss of househood. The Very
Bad House, by stipulation, sits on the house-side of the threshold at ¢;. If
the house were to become any worse, it would pass over the normative
threshold and the resulting arrangement of bricks and shingles would not
be a house or would be a “house” in name only.

At t, two things happen. First, the Very Bad House fails according to
yet another house norm (or norms), which constitutes it passing below
the normative threshold.** However, simultaneously at t,, a witch on a

34 Korsgaard, Self-Constitution, 28.

35 Itis not important to the threshold account whether nonbeing requires normative failure
according to one or to many norms. The important thing is that the threshold theorist
thinks that normative failure alone can make the metaphysical difference. Threshold de-
fenders might claim that the connection between badness and existence is vague, making
the threshold vague too. This should not affect the argument. So long as the metaphysical
difference is only a matter of normative failure, a case can still be produced by finding some
extreme amount of defect that would be sufficient to surpass the vague threshold. For the
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conveniently timed walk notices the house’s condition. Fearing the worst,
she casts a spell causing a strong wind to blow in just the way necessary to
keep the house standing.*® Unlike unsupported structures, which would
collapse in the house’s condition at t,, the Very Bad House has been phys-
ically preserved.

In order to maintain the identification of the real and the good, the Threshold
Constitutivist seems committed to admitting that houses can cease to be real
without being physically destroyed. However, it is the connection between
physical destruction and reality in the case of artifacts that makes them such
compelling examples. To maintain the intuitive force of these cases, the Thresh-
old Constitutivist needs to account for some property that could explain how,
contrary to the description in the example, the Very Bad House remains min-
imally good at t, when the wind prevents it from falling. However, I will show
that there are no plausibly good-making properties that will ensure the Very Bad
House will remain standing at t,.

At t, the Very Bad House gains the property of being held up by a strong
wind.*” This new property does not seem to be a property that makes a house
better qua house.*® More plausibly, the Threshold Constitutivist will think that
being held up by the wind preserves some other property of the Very Bad House
between ¢, and t, that keeps it from becoming worse. Their task is then to show
that there is some property of the Very Bad House that (a) the house has at t;,
(b) is maintained by the wind at t,, and (c) is good-making at t,. Moreover, in
order to preserve the connection between nonbeing and physical destruction,
it must (d) be a property that, if lost, would constitute the Very Bad House’s
physical destruction.

Three properties might meet these conditions: being standing, stability, and
having the ability to shelter. The property most obviously suited to (d) is being
standing. Being standing is clearly related to physical persistence. It is also clearly
a property that the wind preserves between t; and t,. However, it is too closely
related to physical persistence for it to be good-making for houses. Because the
connection between defect and nonbeing is a physical matter in the case of ar-

case at hand, all that matters is that the difference between the house at ¢, and ¢, can be
explained in terms of normative satisfaction.

36 Orifyou prefer, a very quick builder on a similar walk erects temporary scaffolding, finishing
precisely at £,.

37 The Threshold Constitutivist might also think that the house has the property of being be-
witched, but the weather is bewitched, not the house.

38 To see this, consider that for a property p to be a good making property for Ks, it must be
that if having p makes X a better K, for any other K, Y, it must make Y a better K.



244 LINDEMAN

tifacts, remaining standing is a minimal condition on being a house at all. But if
it were a norm of houses that they were standing, it would be a consequence of
something being a house that it satisfied this norm; i.e., it would run afoul of Vi-
olability. So, the fact that the Very Bad House remains standing cannot account
for it remaining minimally good at £,.>°

Though remaining standing cannot itself be good-making, it could be that,
in addition to remaining standing, the wind keeps the Very Bad House stable
at t,. Unlike remaining standing, stability seems gradable, avoiding an imme-
diate source of conflict with Violability. Even better, stability seems plausibly
good-making for houses. However, it is not clear that the house at t, does have a
relevantly good-making property of stability.

Stability is a dispositional property whose manifestation response is stand-
ing. Though the manifestation response cannot be good-making, the disposition
itself seems to be. Problematically, however, stability is an unusual disposition,
because its manifestation response is not change but stasis.*® Fragility is the dis-
position, say, to break when struck—that is, to undergo a certain change under
certain stimulus conditions. But stability is a disposition to maintain orientation
or structural form given environmental changes—that is, to maintain properties
under certain stimulus conditions. Given this and the connection between real-
ity and the manifestation response of this disposition, it is harder to account for
how it could be a good-making property the Very Bad House has at t,.

To see why, consider a distinction made by Vetter, who notes that possessing
some dispositions (threshold dispositions) requires having the manifestation
response in some proportion of cases, while possessing other dispositions (per-
missive dispositions) only requires having the manifestation response in a single
case.*! Breakability is a permissive disposition; in order to be breakable, there
need only be one condition in which an object would break. Fragility is a thresh-
old disposition; in order to be fragile, an object must be easily breakable—there
must be some sufficiently large number of cases in which it would break. So, we
can ask, is stability a threshold disposition, like fragility, or a permissive disposi-
tion, like breakability?

One way to easily guarantee that the Very Bad House has dispositional stabil-
ity maintained between t; and t, is to understand it as a permissive disposition,
always had by things that are standing. In keeping the house standing, the wind

39 We might also put the point this way: remaining standing in this case is a binary property
that is a criterial condition on kind-membership. It is bound to be ruled out on grounds
discussed in section 1, above.

40 See Williams, “Static and Dynamic Dispositions.”

41 Vetter, “Dispositions without Conditionals,” 144.
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preserves the permissive disposition of stability. However, given the connection
between physical persistence and reality, all houses are standing and thus all
houses are dispositionally stable. So permissive stability runs afoul of Violability
like being standing does.

On the other hand, stability could be a threshold disposition. Then there will
be some conditions in which objects have the manifestation response of stability
(remain standing) without having the disposition (stability). This would allow
there to be non-stable houses, which resolves the problem with Violability. Un-
fortunately, understanding the relevant sense of stability as threshold stability
undermines the plausibility that stability is preserved by the wind at t,. If there
are any cases in which a standing house does not have the threshold disposition
of stability, the Very Bad House at ¢, would be one. In fact, the example of the
Very Bad House is designed so that it describes an instance of a standing thing
that lacks the threshold disposition of stability. Either way of understanding
dispositional stability seems unable to serve the Threshold Constitutivist’s pur-
poses of being a property that is both good-making and preserved by the wind
between t; and t,.

The final potentially preserved property of the house, the ability to shelter,
does no better than remaining standing or stability. Whatever this sheltering
ability is, if it is to be a good-making property of houses, it cannot be a feature
had by any standing house. So there must be some ways of preserving the phys-
ical structure of a house while not preserving the good-making ability to shelter.
That, by hypothesis, is what is being done by the wind at t,. Of course, there
might some ability to shelter that all non-destroyed houses possess, but this
cannot be a good-making ability. The issue here, as with the other properties, is
that defect cannot shade into destruction by shading into physical destruction.
If Violability is true and being non-destroyed is a requirement on the real, then
no property that is had by all non-destroyed K-members can be good-making
for Ks.

The Threshold Constitutivist must instead accept that, despite the fact that
it is not physically destroyed, the Very Bad House is not a house at t,. There
could be some explanation of the kind House that would make this counterin-
tuitive result more palatable. Regardless of whether such an explanation can be
provided, the issue remains that the appeal to physical artifacts to support the
identification of the real and the good is misguided. Appeals to cases of physical
artifacts, like houses, exploit the fact that defect can lead to physical destruc-
tion in a mistaken attempt to illustrate that defect can itself constitute nonbeing,
But defect does not entail physical destruction, so if defect does entail nonbeing,
rather than being the most plausible illustrations of the Threshold Commitment,
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physical artifacts actually serve as rather counterintuitive cases for proponents
to explain.

5. THE COST OF NORMATIVE ANEMIA

In the case of Houses, Threshold Constitutivists hoped that the metaphysical sig-
nificance of destruction and the relation of defect and destruction could make the
Threshold Commitment plausible. But we have seen that preserving the Thresh-
old Commitment requires normative failure itself, and not the destruction that
it often leads to, to make the metaphysical difference. In the case of Houses, this
comes at the cost of accommodating some counterintuitive results. In the case
of Spouses, it comes at the cost of restricting the explanatory scope of Thresh-
old Constitutivists” explanatory project. But it comes with another cost: giving
norms this metaphysical significance undermines their other normative roles.
For the Threshold Constitutivist, normative standards are not merely the
basis for normative evaluation; they also determine the criterial conditions for
kind-membership. As Korsgaard puts it, an “object to which they apply can fail
to meet them, at least to some extent, and is subject to criticism if it does not.”*?
This distinguishes threshold constitutivism from other constitutivist accounts
that locate the metaphysical criteria of kind-membership elsewhere. The Thresh-
old Constitutivist thereby holds that there are some events that constitute both
aviolation of a K-norm by some K-member, x, and the loss of K-membership by
x, and the violation constitutes rather than causes or precipitates the kind-loss.
Constitutivists generally share a commitment to a fundamental role for
kind-determined norms in evaluation. According to constitutivists, constitutive-
ly understood norms come from the nature of the thing they govern.** They thus
yield a special sort of internal evaluation that is distinguished from evaluation
according to some external purpose. Because of this, constitutively understood
norms generate kind-dependent assessments that permit us to, e.g., distinguish
the standards that make something good or bad qua house from those that make
it good or bad qua thing in the neighborhood, status symbol, or instance of
modern architecture.** Constitutively understood norms are thus kind-specific

42 Korsgaard, The Constitution of Agency, 8.
43 Foradiscussion of goodness-fixing kinds and kind-defect/virtue, see Thomson, Normativity.

44 For example, Korsgaard distinguishes between being a good or bad house in what she calls
“the strict sense” and being a house that happens to be a good or bad thing “for some external
reason.” The first strict sense is determined by “constitutive standards,” “standards that ap-

ply to a thing simply in virtue of its being the kind of thing that it is.” What Korsgaard calls

“constitutive standards,” I am here calling norms. Korsgaard, Self-Constitution, 28.
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norms that are tied to a particular and important kind of normative status: being
good or bad qua kind-member. There are two aspects of this evaluative role of
norms: first, that defects and virtues are kind-dependent and second, that norm
violation and satisfaction by kind-members have kind-relative evaluative conse-
quences.

A noteworthy consequence of the Threshold Commitment is that norm vi-
olation of kind-members does not always lead to kind-relative evaluative con-
sequences. The Threshold Constitutivist denies that for any K-member, x, gov-
erned by a K-norm, N, x would be defective if x violated N. They must, because
on their account there will be some x’s that, when they violate N, do not be-
come a worse K, but become a non-K. Of course, constitutive norms pick out
good- and bad-making features of kind-members, given the nature of the kind in
question.® If you satisfy a K-norm and you are a K-member, then the property
you have that constitutes your satisfaction of the K-norm is good-making. But
more than this, according to constitutivists, K-norms have particular force for
K-members that they lack for non-K-members. This is how Korsgaard claims
constitutivists can answer skeptical challenges with ease.** When asking why we
ought to care about the norms that govern us, the fact that we are at risk of fall-
ing apart if we become bad enough is supposed to show that those norms have
authoritative force for us; we cannot help but care about them.

But the general normative force of norms cannot turn on the kind-mem-
bers in question caring about the risk of nonexistence. Norms cannot, in gen-
eral, have force for kind-members they govern because the kind-members care
about something else that satisfying the norms is essential for (how, for exam-
ple, would that account for the force of house norms; houses care for nothing).
Norms must have force because of their connection to their kinds, and that is
what the constitutive connection is supposed to provide. Somehow the fact that
sufficient defect is existentially risky is supposed to give norms their force. On
the contrary, however, this existential risk seems to undermine the account of
their force. If a particular house being a house turns on its being waterproof, if it
were at risk of becoming a non-house by becoming leakier, it is hard to see how
the demand to be waterproof itself could then have any normative force. The
demand loses its normative bite as soon as it is violated.

45 See, for example, Korsgaard, Self-Constitution, 33, in which she argues that we need constitu-
tive standards because of the importance of the normative concept of defect.

46 “Because it does not make sense to ask whether a house should serve as a shelter, it also does
not make sense to ask if the corners should be sealed and the roof should be waterproof and
tight ... there is no further room for doubting that the constitutive standard has normative
force. For if you fall too far short of the constitutive standard, what you produce will simply
not be a house.” Korsgaard, The Constitution of Agency, 29.
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At these thresholds, we can see the weakness, the anemia, of the metaphysical
account. Taking minimal normative satisfaction to be criterial for kind-member-
ship makes that kind-membership unsuited to explain the force of those norms.
The force of norms for some individual cannot be explained by the fact that they
are currently satisfying some subset of them. At the limit case, this would mean
that a norm has force because it is being satisfied. This account does not give
internal standards any greater authority than the external standards that consti-
tutivists want to distinguish constitutively understood standards from. Taking
normative standards to be both criterial and normative undermines the explana-
tion of their normative force. Not only does the Threshold Commitment come
with explanatory costs related to scope and intuitive persistence conditions, it
also seems to block central explanations of features like normative force.

6. CONSTITUTIVE AIMS DO NOT AVOID THRESHOLDS

Above, I argued that the Threshold Commitment is a flawed account of a
constraint on norm-governed kind-membership. Constitutivists should thus
recognize a need for reconsideration of the metaphysical basis of constitutiv-
ist explanations.*” However, though many constitutivists like Katsafanas and
Korsgaard explicitly endorse something like the Threshold Commitment and
it seems implied in other accounts, some constitutivist accounts that explain
constitutive features in terms of constitutive aims might already seem to have
resources to avoid the Threshold Commitment. To take a brief example, if truth
is the constitutive aim of belief, this aim might be used to explain the norms
governing beliefs, though no particular belief must be even minimally true to
account for it having the constitutive aim. Because having a constitutive aim is
neither good-making nor scalar, constitutive-aim accounts might already avoid
the Threshold Commitment, making further development unnecessary. Despite
this appeal, constitutive aims are no more suited than other constitutive proper-
ties to avoid the Threshold Commitment, or so I argue in this section.
Constitutive aims will be suitable for this purpose if the account of how
kind-members have the aim both avoids requiring minimal kind-goodness
and also provides the metaphysical grounds for normative explanations. I first
consider whether it is possible to give an account of aiming that any action
(or—more broadly—any norm-governed kind) could be understood as having.
Then I discuss two views that provide explanations of how kind-members have
constitutive aims: Velleman’s view that self-knowledge is the constitutive aim
of action and Wedgwood’s view that truth is the constitutive aim of belief. Nei-

47 Thanks to an anonymous referee for highlighting the need for the discussion in this section.
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ther account, I argue, provides a metaphysical account that avoids the Threshold
Commitment while providing the resources to ground normative explanations.
I conclude that these failures show that having a constitutive aim is not going to
provide a satisfactory way to avoid the Threshold Commitment.

Let us start with a commonly discussed example: one might hold that it is
constitutive of playing chess to have the aim of checkmating your opponent,
though one of course need not minimally succeed at checkmating an opponent,
whatever that might be, or be minimally good according to the rules of chess.
A constitutivist account of the norms of chess that appealed to this aim would
need an explanation of what metaphysical property (or properties) constitutes
having this aim. If such an explanation could be given without identifying hav-
ing the aim with minimal normative properties, and this explanation could then
be used to explain chess norms, it would be a successful constitutivist account
that avoided thresholds.*® I think constitutive aims are unlikely to be accounted
for by properties that could play this role for constitutivists.*’

In the case of chess playing, the most straightforward way to account for
having its constitutive aim might be by appeal to the intentions of the player.
Whatever metaphysical account we might give of intending to checkmate might
be used to account for having the aim of checkmating. Putting aside the fact
that the metaphysics of intentions are controversial, accounting for constitutive
aims by appeal to intentions is unlikely to work for constitutivist accounts of the
norms of action generally because it is does not generalize to the central case
of agency. If the constitutive aim of agency requires having an intention, which
only agents can have, this introduces problematic bootstrapping: the source of
the constitutive feature is the very thing constituted by that feature. The ability
to have the constitutive aim seems to presuppose already having it.>

Velleman recognizes this bootstrapping problem and attempts to avoid it by
locating the source of the constitutive aim of action subagentially. In what fol-
lows, I explain how Velleman’s account of the constitutive aim of action does
implicitly rely on the Threshold Commitment. On his account, the constitutive
aim of action is self-knowledge, but an action gets this aim not from an agential
intention, but from the agent’s subagential desire to know what she is doing. The

48 Importantly, I think there can be successful threshold-free constitutivist accounts. My goal
here is only to show that constitutive-aim accounts are not the place to look for them.

49 Chess is perhaps not as good a case as constitutivists sometimes assume. It seems unlikely
that we will be able to explain the norms of chess by appeal to the aim of chess, regardless
of whether we can identify a property that constitutes having the aim of checkmating; see
Dreier, “When Do Goals Explain the Norms that Advance Them?”

50 See, for instance, Arruda, “Constitutivism and the Self-Reflection Requirement.”
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intellect has the aim of knowledge, and a special case of that aim is self-knowl-
edge. Importantly, in acting, we have access to non-observational self-knowl-
edge of what we are up to. What distinguishes action from mere behavior, then,
is that in acting we make ourselves the authors of our actions. In order to do

this, the intellect takes the self as a subject, and so the constitutive aim of action
is “the aim of our intellects as focused on ourselves, the aim to which practical
knowledge is the obvious shortcut, the aim of knowing what we are doing”**
To explain this, Velleman considers a case of mere behavior: Freud’s account of
knocking over an inkstand and realizing, after the fact, that he knocked it off his

desk because he desired a new one, and, believing his sister would buy him one

as a present, he wished to make room for it. Velleman writes that in order for

the mere behavior to have counted as an action Freud “would need to have been

actuated not only by the desire and belief mentioned in the story but also by the

story itself, serving as his grasp of what he was doing—or, in other words, as his

rationale.”*> So, roughly: the behavior lacked the constitutive aim of action be-
cause the behavior was not motivated by a rationale, something that would have

provided practical knowledge when acted on.

This role for the rationale introduces thresholds into the account of how sub-
agential desires constitute aims. To constitute action, the desire cannot be mere-
ly lurking subconsciously; it has to manifest itself in the sort of grasp we have
on what we are up to when we act. In order to act, Velleman believes an agent

“would need, first, to have been inhibited from acting on his desire and belief
until he knew what he was up to; and then guided to act on them once he had
adopted this story. He would then have acted autonomously because he would
have acted for a reason, having been actuated in part by a rationale.”>® So, it is
essential for action, on Velleman’s constitutive-aiming account, that one must
first know what one is up to (or, perhaps, what one will be up to), and then, as
behavior is guided by that account as a rationale, one thereby acts for reasons
provided by that rationale. The reasons that one has to do something are “con-
siderations in light of which, in doing it, the subject would know what he was do-
ing”** Behavior thus constitutes action when that behavior is guided by reasons,
understood as considerations that provide self-knowledge.

But rationales—explanations of what we are up to—can be better or worse
at providing self-knowledge. The less self-knowledge they provide, the worse

they are as rationales. As Velleman writes, “when an agent selects rationales that

51 Velleman, “Précis of The Possibility of Practical Reason,” 236.
52 Velleman, The Possibility of Practical Reason, 29.

53 Velleman, The Possibility of Practical Reason, 8.

54 Velleman, The Possibility of Practical Reason, 26.
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are incongruous with who they are, they ... might have wondered ‘what am I
doing?’ That is, they might have been puzzled as to how a person like them, with
a makeup like theirs, would come to act on such motives; and so they wouldn’t
really or fully have known what they were up to.”*> So not all rationales help
us accomplish our aim of self-knowledge equally well. Still, on Velleman’s view,
in order to count as having the constitutive aim of self-knowledge, you already
have to partially know what you are up to, i.e., you have to already have some
self-knowledge that permits you to know what you are doing. Thus, for Velleman,
having a constitutive aim requires minimally satisfying that aim. So, constitutive
aiming, at least on Velleman’s view, does not avoid the Threshold Commitment
atall.

Aims relying on agent intentions do not seem suited to the constitutivist ex-
planatory project, and Velleman’s constitutive account relying on subagential
aims involves a commitment to Thresholds. One further way we might under-
stand constitutive aims is suggested by discussions of the aims of mental states.
For example, many philosophers endorse claims of the form “the constitutive
aim of belief is truth,” or “belief aims at truth.” But these claims are not taken to
be in conflict with the possibility of false belief, and they do not seem to think
that beliefs have this aim because believers intentionally aim at truth. Perhaps,
then, these accounts will be constitutive-aim accounts that already avoid the
Threshold Commitment.

Ralph Wedgwood is one prominent defender of the claim that truth is the
constitutive aim of belief. Wedgwood explains that when we say belief has the
constitutive aim of truth we are not attributing some metaphysical property to
all beliefs that accounts for this aim; rather, he endorses a view he calls Norma-
tivism, according to which belief is the attitude constituted by having truth as
its correctness condition.’® Similarly we might think that chess has the aim of
checkmate in the sense that chess is the game constituted by having checkmate
as its success condition. Just as you can actively attempt to believe false things,
you can play chess without caring about checkmate or actively throw a game.
Maybe you could also act without self-constituting or having self-knowledge.>”
So, according to Normativism, aims are constitutive of some kind when individ-

55 Velleman, The Possibility of Practical Reason, 29.

56 See especially Wedgwood, The Nature of Normativity.

57 This is also, plausibly, a more charitable understanding of attributions of constitutive aims,
because aiming in the literal sense requires knowing beforehand what you are aiming to get,
but believers do not first determine what is true and then attempt to believe it, in the way
that archers first locate a target and then try to hit it. See Dreier, “When Do Goals Explain
the Norms that Advance Them?” 159-60, for this point.
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uals are members of that kind in virtue of having that aim as their correctness
condition.

Normativism explains what it is for an aim to be constitutive of some kind,
but it explains kinds by shared norm-assessability (or shared-correctness condi-
tions), not by shared properties that are used to explain their shared norms. So,
Normativism does not require any minimal normative satisfaction for constitu-
tive aims and thus avoids the Threshold Commitment. However, it does this by
not undertaking the kind of constitutivist explanation we started by motivating:
it does not seek to explain the normative features of kinds by appeal to what
is constitutive of kind-membership. Instead, it explains what is constitutive of
kind-membership by appeal to the correctness conditions shared by kind-mem-
bers. I do not think this explanatory work is ruled out for Normativists; the view
might be paired with a metaphysical account of why kind-members had these
correctness conditions. But, in this case, the constitutivist explanation of the
normative features would not be in terms of constitutive aims.

So, constitutive aims do not seem to help current constitutivists avoid the
Threshold Commitment. Constitutive aims that require intentional aimings run
into bootstrapping worries, which led Velleman to explain them in terms of sub-
agential desires. These are not threshold free, however, as we saw that having
behavior rationalized by desire in the way needed for it to have the constitutive
aim of self-knowledge required minimal self-knowledge. Alternatively, accounts
that explain constitutive aims as correctness conditions avoid normative thresh-
olds, but do not use aims to provide the sort of constitutive explanation under
consideration. If the Threshold Commitment is a problem for constitutivism, as
I argued above, constitutive aims are not a solution for constitutivists.

7. CONSTITUTIVISM WITHOUT NORMATIVE THRESHOLDS

Though many constitutivists endorse and are committed to the Threshold Com-
mitment, even Threshold Constitutivists do not take it to be an essential feature
of constitutivist accounts.*® The Threshold Commitment is only one account of
how norms can be constitutively explained.

58 Some constitutivists have a very narrow view of constitutivism, according to which the only
views that count as constitutivist are those that take there to be constitutive aims that gen-
erate norms. I suspect that Katsafanas thinks this, given the set-up of his book, in which he
classifies both Humeans and Aristotelians who appeal to the nature of individuals to explain
their goodness as non-constitutivists. Both Judith Thomson and Michael Smith, constitu-
tivists on my account (and Smith’s), are classified by Katsafanas as non-constitutivists. Not
all constitutivists are so restrictive, of course. This restriction is fine; it might be that on
the narrow use of the term we ought to reject constitutivism on the basis of the arguments
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There are a few options open to constitutivists for how norms could be ex-
plained in terms of what is constitutive of kind-membership other than making
those norms or properties that satisfied them constitutive. We might identify
other features as determining constitutive forms or functions (or even aims).
Though Korsgaard identifies minimal goodness with form, she also sometimes
writes as though performing a function is necessary for having that constitutive
function. At times she seems to endorse what we might call a “function-perfor-
mance” view. For instance, she claims that artifacts must be performing their
characteristic activity to count as an artifact. Memorably, she writes that a thing
we call a vacuum cleaner is really just a heap that “when properly incorporated
by you, makes you into a vacuum cleaner.”*® Not only is your vacuum cleaner not
really a vacuum cleaner when in the closet, but when you vacuum the floor with
your heap non-vacuum you become a vacuum cleaner instead of it.

The Threshold Constitutivist requires that the very same properties that
make one a good K-member are minimally required to be a K-member at all.
In contrast, a function-performance view holds that minimal performance of
the characteristic function of Ks is required for K-membership. If by “minimal
performance” we mean “possession of the properties that permit minimal per-
formance,” or if we take performing a function to be good-making, then this is a
threshold view, but I take it that it is not always so meant. It can also mean that
something only has a functional nature when it actually is performing that func-
tion, like the vacuum cleaner is only actually a vacuum cleaner when it is vacu-
uming. If performing the function of vacuuming is what it is to be a vacuum, and
you think that the user of the machine rather than the machine is performing the
function, you might be tempted, with Korsgaard, to call the human user, rath-
er than the machine, the vacuum. Distinguishing normative satisfaction from
functional performance allows us to see two ways we might identify constitutive
conditions of kind-membership.

Unfortunately, function-performance views are not going to help the con-
stitutivist, because they mis-account for kind-membership and norm-applica-
tion.®® Pace Korsgaard, I am not a vacuum, as evidenced by the fact that I am

of this paper. At least here, I am using the term in a broader sense. See Katsafanas, Agency
and the Foundation of Ethics, 30—34. For constitutivists self-identifying outside of the narrow
use, see, e.g., Schafer, “Realism and Constructivism in Kantian Metaethics (1)”; and Smith,
“A Constitutivist Theory of Reasons.” This identification of constitutive aim accounts with
constitutivism is also implicit in some literature critical of constitutivism; see, e.g., Enoch,
“Agency, Shmagency.”
59 Korsgaard, Self-Constitution, 37.

60 For further arguments to this effect, see Lindeman, “Etiological Functions for Constitutiv-
ists”
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not assessable according to the norms of vacuums. What the Korsgaard-esque
function-performance view calls a heap is properly speaking my vacuum clean-
er—and I suspect you and the store that sold it to me agree. Things that are not
performing their functions are still members of functionally understood kinds.
Additionally, making anything that serves a function a member of a functional
kind (as Korsgaard implies by calling me the vacuum cleaner when I use it) risks
erasing the distinction between being badly suited to perform a function and
being defective. That a piece of aluminum siding is used to saw down a sapling
does not make it a saw, and that it is poorly suited to the task does not make it
defective. For constitutivists, kind-membership conditions just cannot involve
actually performing a function. Constitutivists thus need another account of the
constitutive features of kind-membership that can be used to explain norms.

In closing, I suggest that constitutivists should turn to proper functions to
provide this account.®! In the philosophy of biology, a proper function is the kind
of function that something is taken to have non-accidentally, as a feature of what
that thing is.®? The question, of course, is how proper functions are constitutive
of kind-membership or, put another way, what it is in virtue of which any indi-
vidual has a proper function. There are several requirements on such an account:
it must allow Violability by not entailing that any particular normative standard
is satisfied, and also not require minimal normative goodness. It must allow for
stable kind-membership and for explanations of internal normative standards as
well as kind-relative defect and virtue.

Etiological accounts of proper function—those that appeal to the history
of individuals and kinds to account for function—are taken to have made te-
leology safe for naturalists in the sciences by linking functions to evolutionarily
determined kinds.®® Consider the following quote from Millikan as she explains

61 Proper functions are sometimes contrasted with what are known as systems functions,
those that give an account of function of some x relative to the causal contribution x plays to
the broader capacity of a system in which x can be understood as being a part. See Cummins,

“Functional Analysis,” for discussions of systems functions; see Allen, Bekoff, and Lauder,
Nature’s Purposes, for an overview of this distinction.

62 Millikan stresses that her coinage of “proper” is meant to mirror its etymological ancestor,

the Latin proprius, meaning “one’s own”; see Millikan, “Biofunctions,” 116.

63 Though I do not address alternative accounts of function in this chapter, for a nice over-
view of the differences between etiological and propensity accounts of function, see Mitch-
ell, “Dispositions or Etiologies?” For presentations and criticisms of the propensity view
of functions, according to which the function of an individual or trait depends on how it
would fare under selection in some specific environment, see, e.g., Bigelow and Pargetter,

“Functions.”
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how the etiological proper function of pumping blood accounts for what it is to
be a heart:

That a heart is a heart certainly has something to do with pumping blood.
But what kind of connection with pumping blood must a heart have?
Some hearts are diseased and some are malformed in such a way that
they are unable to pump blood. Other devices, such as water pumps, are
perfectly capable of pumping blood, yet these are not hearts.... It is not
then the actual constitution, powers, or dispositions of a thing that make
it a member of a certain biological category. My claim will be that it is the
“proper function” of a thing that puts it in a biological category, and this
has to do not with its powers, but with its history.**

In addition to threshold accounts and function-performance accounts, the con-
stitutivist also has available to her etiological accounts. The account of the his-
tory or creation of an individual could explain what it is to have a constitutive
function. Having an etiological proper function neither entails that the individ-
ual is any good at performing the function nor that they actually perform the
function, and so it is not a threshold or a function-performance view. It could,
however, account for kind-membership and normative standards governing
kind-members. Moreover, etiological accounts need not restrict selection ac-
counts to evolutionary selection.®® For example, in the cases of both House and
Spouse, histories of individuals are relevant to their kind-membership. In deter-
mining whether a person is a spouse, you look to that person’s history. Spous-
es have their kind-status because of historically determinant events: marriages
or similar social-recognition events. Houses are given the forms they have by
builders who select those forms because of their connection to performing the
function of sheltering people in ways suited to primary residences. Houses are
the things they are (i.e., structures for primary residence) because of their forms
being selected and designed for that purpose. In both cases, we see the historical
accounts of individual kind-members as simultaneously explaining their func-
tions and their kind-membership.

The task of fully developing and defending a specific account of proper
functions congenial to constitutivists is beyond the scope of this paper, but the

64 Millikan, “In Defense of Proper Functions,” 8s.

65 In fact, even in biology proper function accounts should not limited to evolutionary selec-
tion. See Garson, “Function, Selection, and Construction in the Brain,” for a fascinating
discussion of the need for non-evolutionary differential-retention accounts to account for
proper functions of neural structures, allowing for novel functions unaccountable for on an
evolutionary scale, like the function of facilitating Tetris play.
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substantive lessons here should be heartening to those interested in developing
constitutive explanations of norms as well as those who are interested in seeing
why current constitutive accounts are unsatisfactory. Specifically, norms can-
not play the metaphysical role of criteria for kind-membership that Threshold
Constitutivists have given them. Constitutivists who give such a criterial role
to norm satisfaction must restrict the scope of their constitutive explanations,
are pushed to accept implausible permanence conditions for artifacts, and have
restricted evaluative consequences of normative failure that block explanations
of normative force.

Rather than this being a blow to the constitutivist project, this result should
instead encourage constitutivists to look elsewhere for an account of the con-
stitutivist features of good-making kinds with which to explain their norms. I
briefly sketched a promising alternative on which functional kind-membership
is based in historical facts. Etiological proper functions are available to constitu-
tivists seeking an account of the constitutive features of good-making kinds from
which they can explain norms. Clearly there is work to be done to show that an
etiological account of proper function could be given for the kinds of interest to
constitutivists in the practical and theoretical domains. Nonetheless, given the
dim prospects of the alternatives and the general appeal of constitutivism, con-
stitutivists should welcome the development of a constitutivist account based

on etiological proper functions.®

Saint Louis University
kathryn.lindeman@slu.edu
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CAN OBJECTIVISTS ACCOUNT
FOR SUBJECTIVE REASONS?

Daniel Wodak

HE DISTINCTION BETWEEN objective and subjective reasons is quite in-
tuitive, in part because the two seem to play different roles in normative
thought. If a blue pill would cure Anna’s disease, there is an objective rea-

son for her to take it. If Anna believes that only the red pill would cure her, there

is a subjective reason for her to take it. And if Anna received misleading evidence

that taking the red pill causes nausea, there would be a less weighty subjective

reason not to take it. The objective reasons bear on what Anna objectively ought
to do (take the blue pill). The subjective reasons bear on what she subjective-
ly ought to do (take the red pill). Objective and subjective reasons also seem

to play distinct roles from the second-person standpoint: the objective reasons

bear on what a fully informed interlocutor should advise Anna to do, but do not
bear on what that interlocutor should criticize her for doing, and vice versa for
subjective reasons, which bear on whether a fully informed interlocutor should
criticize Anna, but not on what that interlocutor should advise her to do.

If there are objective and subjective reasons, how are they related? Are they
species of a genus? If so, what is the differentia? Does one reduce to the other?
If so, how does the reduction go? Perhaps the most popular view on this issue
is objectivism, which holds that subjective reasons reduce to objective reasons.

My main aim in this paper is to offer two objections to objectivist accounts
of subjective reasons. They concern probability and possibility. A secondary aim
is to offer a diagnosis of why objectivists face these two objections.

A quick methodological point will be helpful before we begin. I appeal to
intuitions about existential claims about subjective and objective reasons. These
can be challenged. One way to resolve such challenges—which I apply exten-
sively below—is to consider the distinct roles that objective and subjective rea-
sons play in normative thought. If one contends that p is a subjective (objective)
reason to ¢, it should play the same kind of roles as other plausible candidates
for subjective (objective) reasons to ¢. For instance, a putative objective reason
for Anna to take the blue pill should play the same kind of roles as the fact that
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the blue pill will cure her: it should bear on whether she objectively ought to
take the pill, and whether a fully informed interlocutor should advise her to do
so." I consider this to be a simple litmus test. It might admit of exceptions. But
none of the cases I consider below is an exception to the rule. If one wishes to
contend otherwise, the onus is on them to defend this.

1. OBJECTIVISM

Let us start by homing in on objectivism. Various objectivist accounts of subjec-
tive reasons have been developed and defended by Mark Schroeder, Jonathan
Way, Derek Parfit, Eric Vogelstein, Daniel Whiting, Kurt Sylvan, and others. The
central objectivist commitment is that we should analyze subjective reasons in
terms of objective reasons. Most objectivists commit to a fairly narrow version
of this view wherein we analyze all subjective reasons to ¢ directly—that is, in
terms of objective reasons to ¢.*> This will be part of my diagnosis of why extant
forms of objectivism face the problems below. But let us not jump ahead.

It is easier to understand objectivism by focusing on a particular account.
Many prominent objectivists have been attracted to counterfactual analyses:

For R to be a subjective reason for X to do A is for X to believe R, and for it
to be the case that R is the kind of thing; if true, to be an objective reason
for Xto do A.3

1 That objective and subjective reasons bear distinct relations to objective and subjective
“oughts” is widely accepted: “some reasons will be facts of the sort that explain what one
objectively ought to do, while other reasons will be facts of the sort that explain what one sub-
jectively ought to do” (Wedgwood, “The Pitfalls of ‘Reasons, ” 128). The former are objective
reasons, the latter subjective reasons. Mark Schroeder appeals to something like this second
role as a distinguishing feature of objective reasons throughout “Having Reasons.” He for-
mulates it as a counterfactual test: the question is whether “a fully informed and beneficent
bystander would take [the putative objective reason] into account in advising” the agent to
perform the relevant act (59). I prefer my formulation, but nothing hangs on this.

2 This constraint is evident in the quotation from Schroeder below; I believe it is also accept-
ed by Way and Parfit, along with other objectivists. For instance, here is Vogelstein’s view: “A
subjective reason for one to ¢ is a proposition p such that the members of some consistent
subset of one’s a jointly entail (1) that p is true, and (2) that the fact that p is an objective
reason for one to ¢” (Vogelstein, “Subjective Reasons,” 250).

3 Schroeder, Slaves of the Passions, 14. See also Schroeder, “Means-End Coherence, Stringency,
and Subjective Reasons,” 233, for his similar “subjective reason test”: “X has a subjective
reason to do A just in case she has some beliefs which have the property, if they are true, of

making it the case that X has an objective reason to do A”; see also his converse test at 243.
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Subjective reasons [are] believed propositions that would be reasons if true.*

If we have certain beliefs about the relevant, reason-giving facts, and what
we believe would, if it were true, give us some reason, ... such beliefs give
us an apparent reason.’

In what follows I focus primarily on the following version of this view:

C: p is a subjective reason for A to ¢ iff and because (a) A believes p, and
(b) if p were true, p would be an objective reason for A to ¢.

To illustrate: that the red pill would cure her is a subjective reason for Anna to
take the red pill iff and because she believes this proposition, and if it were true
that fact would be an objective reason to take the red pill.

Of course, C is not the only game in town. So we will also consider ways that
C can be revised, as well as Whiting’s and Sylvan’s alternatives to C.

2. PROBABILITY

Now let’s consider how C handles cases involving (subjective) probability. To
begin, consider Baqir. He knows that the blue pill would cure his disease. There
are two other pills: red and green. Baqir knows that one of them will cure his
disease and improve his eyesight, and the other will kill him. In fact, the red pill
would kill Bagir and the green pill would cure and improve him. But Baqir does
not know this. He justifiably assigns a .5 credence to each possibility.

Counterfactual analyses like C seem to deliver the right results about cases
like Bagir’s. Bagir believes that the blue pill will cure him. If that proposition
were true (which it is) it would be an objective reason to take the blue pill.

There the discussion of probability typically ends. This is unfortunate, as it
only captures one class of cases: when there is subjective reason for agents to be
cautious instead of risky. What about when there is subjective reason for agents
to be risky rather than cautious? Can C get these cases right?

Consider Carla. She knows that if she does not take the purple pill, she will
die painlessly. But she does not know what the purple pill will do. She justifiably
assigns a .5 credence to two possibilities: it will cure her completely, or it will kill
her painfully. In fact, it will kill her painfully. Here are two data points:

Datum;: There is a subjective reason for Carla to take the pill.

Datum,: There is no objective reason for Carla to take the pill.

4 Way, “Two Accounts of the Normativity of Rationality,” 3.
Parfit, On What Matters, 1:111.
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These existential claims are quite intuitive, though they can be challenged.

For now, let us take them as given and see whether they can be accommo-
dated by C. What is the subjective reason for Carla to take the pill? The most
plausible answer, I believe, is a claim about subjective chance that we can call:

Probability: There is a .5 chance that the purple pill will cure Carla.

Is this response available to those who accept C? One immediate issue is wheth-
er Probability is truth-apt. Many take our discourse about subjective chance to
be non-factive; they take subjective probabilities to be nothing more than ex-
pressions of creedal states. This is a problem for C, which holds that Probability is
a subjective reason for Carla to take the pill only if Carla believes it, and if it were
true, it would be an objective reason for her to take the pill.°

Let us put this issue aside. Grant that Probability can be true. If that is the case,
presumably it is true. This generates a far more interesting problem for C. If C is
true, Probability is a subjective reason to take the pill only if it is a counterfactual
objective reason to take the pill. But if Probability is true, it is a counterfactual
objective reason to take the pill only if it is an objective reason to take the pill in
the actual world. And Probability is not an objective reason to take the pill in our
world. To hold otherwise is to deny Datum,.

In case the middle step in this reasoning is unclear, the basic idea is that coun-
terfactuals tell us what would be the case if the antecedent were true. So the
consequent is true if the antecedent is true. And the antecedent of the relevant
counterfactual, Probability, is true (supposing, again, that it is truth-apt). So if
the counterfactual is true, the consequent must be true, too. But the consequent
is the claim that Probability is an objective reason to take the pill.

A brief aside. It is worth noting something about the broader dialectical im-
port of the specific point above. Arguably, one objectivist alternative to C is the
Factoring Account, which was raised and rejected by Schroeder, and has since
been defended at length by Errol Lord.” The crucial commitment of the Fac-

6  See the discussion of vacuity in section 3, below, for more on why this would pose an issue.

5> e

7 See especially Schroeder’s “Having Reasons,” 8, in which he argues that “the Factoring
Account is wrong. In the relevant sense, reasons you have are not things which are, inde-
pendently of you, reasons, and which moreover, you have. There are simply two reason re-
lations at stake.” Since the Factoring Account does not take there to be a second reason re-
lation, it is unclear whether it counts as a form of objectivism. I say that Lord has defended
the factoring account, but there is a way of reading his view where it does not aim to analyze
the notion of subjective reasons, and so is not objectivist in the sense I am concerned with.
This is suggested in, e.g., Lord, “Having Reasons and the Factoring Account,” 290, and “The
Coherent and the Rational,” 156. In personal communication, however, Lord clarified that
he intends to analyze subjective reasons in terms of objective reasons that we have or pos-
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toring Account is that subjective reasons for A to ¢ are analyzable in terms of
objective reasons for A to ¢ and possession: p is a subjective reason for A to ¢ iff
p is an objective reason for A to ¢ and A has p. What led Schroeder to reject the
Factoring Account, and defend C instead, is that the former insists that if p is a
subjective reason for A to ¢, then p is an objective reason for A to ¢. But C inher-
its a similar commitment: if p is a subjective reason for A to ¢ and p is true, then
p is an objective reason for A to ¢. Objectivists had good grounds for wanting an
account that allowed objective and subjective reasons to come apart, but C does
not actually deliver that with true propositions.®

Now back to our main thread. How should a proponent of C respond to
the objection above? I assume she will want to explain Datum,. But she might
challenge Datum,. Schroeder argued that “negative existential intuitions about
reasons are not to be trusted.”” Some might take this to mean that they should
never be trusted. But that would be a mistake. Schroeder’s explanation for why
they should not be trusted turns on pragmatic implicatures about reasons with
low weights. He offered a simple test for whether this applies to a given claim:

If I tell you that there is a reason for you to do something that there are
only poor reasons for you to do, what I say will sound wrong. But—first
prediction—it will sound less wrong if I tell you what the reason is, be-
cause doing so will remove the pragmatic reinforcement of the standing
presumption that I have only relatively good reasons in mind. And sec-
ond, if I then tell you that I don’t think it is a particularly weighty reason,
I should be able to cancel the presumption, and so the unintuitiveness of
what I say should go down a second time.

Let us apply this to the case at hand. That there is an objective reason for Carla to
take the pill sounds wrong. (This is why Datum, seems true.) Does it sound less
wrong if we identify the putative objective reason? The claim now is: that the
purple pill has a .5 (subjective) probability of curing her is an objective reason to
take the pill. This still seems wrong to me. The explanation for why, to be clear, is
not because subjective chance is not part of the extra-mental world. Facts about

sess, and resists the terminology “subjective” only because it is associated with the notion
of “reasons [that] are just a function of one’s perspective, even when it is seriously deluded”
(Lord, “What You're Rationally Required to Do and What You Ought to Do (Are the Same
Thing!),” 14n25).

8  Schroeder argued that there is “the objective reason relation and the subjective reason rela-
tion, and the data give us no good reason to suspect that either is a restriction on the other,
as the Factoring Account proposes” (“Having Reasons,” 58). I will not discuss the Factoring
Account further, but the objections below target it too.

9  Schroeder, Slaves of the Passions, 92.
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subjective mental states can be objective reasons for actions and attitudes. That
aman has pathological desires is an objective reason for him to seek therapy, and
for us to not vote him into the White House. So my claim is not that Probability
cannot be an objective reason per se.

Rather, the claim I am making is that Probability is not an objective reason
for Anna to take the pill. If that were the case, Probability should play similar roles
to other plausible candidates for objective reasons for and against taking the
pill. Objective and subjective normative notions play distinct roles in normative
thought. Take Anna’s case once more. That the blue pill will cure her is an objec-
tive reason for her to take the pill. It bears on whether she objectively ought to
take it, and whether, knowing the facts, we should advise her to take it. Subjec-
tive reasons play different roles: since Anna believes that the red pill will cure her,
we should not criticize Anna for taking the red pill. So which roles does Proba-
bility play? It does not have any bearing on whether she objectively ought to take
the pill. Nor does it have any bearing on whether, knowing the facts, we should
advise her to take the pill. These roles are played by the facts about what the pills
do. But Probability does play some roles: it bears on whether we should criticize
Carla if she takes the pill, for instance. So Probability is a plausible candidate for
a subjective reason to take the pill, but not a plausible candidate for an objective
reason for her to take the pill.

At this point, some might apply the second part of Schroeder’s test. Maybe
the problem is just that saying that Probability is an objective reason for Carla to
take the pill implicates that it is a weighty objective reason for her to take the pill.
So let us cancel that implicature: Probability is a very weak objective reason for
Carla to take the pill. Surely this sounds better! So is Datum, false?

I do not think so. If the above reasoning is right, Probability is not merely
an outweighed objective reason. The point of distinguishing between objective
and subjective reasons is that they play distinct roles. If the fact that the pill will
kill her competes with Probability in determining what Carla objectively ought
to do, and how all-knowing advisors ought to advise her to act, the distinction
between objective and subjective reasons is a distinction without a difference.

This raises the question of why the claim above sounds better once the impli-
cature is canceled. But that is fairly easy to explain. Mistakes can be more or less
egregious. Saying that the fact that someone is your mother is a reason to torture
her sounds very, very wrong. It sounds less wrong if you cancel the implicature
that this is a weighty reason to torture her. But surely that does not mean that the
implicature was the sole source of the problem!

So far we have seen that a proponent of C cannot accommodate the data
by identifying Probability as the subjective reason for Carla to take the pill, and
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should not respond to this problem by denying the data. An alternative response
is to accommodate the data by finding some other candidate for the subjective
reason for Carla to take the pill. Notably, many other initially plausible candi-
dates will raise the exact same problems as Probability. For instance, consider the
following plausible conjecture: there is some evidence that justifies Carla’s beliefs
and credences; whatever that evidence is, it is the subjective reason for her to
act.'® To fill this proposal out a little, let us imagine that the relevant evidence is
testimony— Carla is justified in assigning her credences on the basis of what her
reliable friend said. Now we can consider the following proposition:

Evidence: The reliable friend said that there is a .5 chance that the purple
pill will cure Carla.

Alternatively, consider the plausible conjecture that Carla’s doxastic states are the
subjective reasons for her to act.!' Now we can consider the proposition:

Belief: Carla believes that there is a .5 chance that the purple pill will cure
her.

Can a proponent of C say that Evidence or Belief is the subjective reason for Car-
la to take the pill? No: both initially plausible conjectures raise the exact same
problems as Probability. Let us start with Evidence. If C is true, Evidence is a sub-
jective reason to take the pill only ifit is a counterfactual objective reason to take
the pill. And since Evidence is true, that means it is a counterfactual objective
reason to take the pill only if it is an objective reason to take the pill in the actual
world. But according to Datums,, there is no objective reason to take the pill (in
the actual world). As with Probability, one can try to challenge this datum by
appealing to Schroeder’s test, but we do not get better results when we apply
this test to Evidence. It does not play the right roles to be an objective reason for
her to take the pill. It has no bearing on whether she objectively ought to take
the pill, or on whether, knowing the facts, we should advise her to take the pill.">
The same reasoning applies to Belief with even greater force: it is also true, and
clearly fails to play the right roles to be an objective reason for her to take the pill.
If merely believing that pills will cure you is an objective reason for you to take
them, the distinction between objective and subjective reasons seems to be a
distinction without a difference.

This shows that, to accommodate the data, the objectivist needs to find a very

10 Tam grateful to an anonymous referee for suggesting this response.

11 Tam grateful to an anonymous referee for suggesting this response. It has affinities with Dale
Dorsey’s view in “Objective Morality, Subjective Morality, and the Explanatory Question.”

12 If one doubts this, see the discussion of a similar proposal, Testimony, in section 3, below.
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different candidate for the subjective reason for Carla to take the pill. It should
be a proposition such that Carla believes it and if it were true it would be an ob-
jective reason to take the pill; but it should not be a proposition that is actually
true, lest we go through another round of the reasoning above. The best remain-
ing candidates, I believe, will be propositions like the following:

Prejacent: The purple pill will cure Carla."?

Why will the best remaining candidates be propositions like Prejacent? Because
it is clearly truth-apt, it is false (so it does not face the same problems as Prob-
ability, Evidence, and Belief), and if it were true it would be an objective reason
to take the pill. The obvious bug is that Carla does not believe Prejacent, and C
insists that p is a subjective reason for Carla only if Carla believes that p. This
necessary condition is explicitly embraced by Schroeder, Way, and Parfit in the
passages quoted above.'* Plausibly, any alternatives to Prejacent that share its vir-
tues will also share this vice; there does not seem to be any false proposition that
Carla actually believes such that if it were true it would be an objective reason for
her to take the pill.

As has been previously noted, other views about reasons have a similar bug
in cases like Carla’s, insofar as those views also require reasons to be believed
(or known, or what have you)."* I am not sure whether the bug poses a serious
problem for these other views, which are not framed as objectivist accounts of
subjective reasons. It may be open to those views to identify propositions like

13 Incase thisis unclear, I am calling this Prejacent to make a more general point. We have seen
the difficulties objectivists face if they treat propositions like ©p as a subjective reason to
¢, where < is an epistemic modal that scopes over what is called the prejacent: p. The most
plausible move remaining is to treat the prejacent itself, p, as the subjective reason to ¢.

14 To be clear, the issue here is not that these passages were clumsily formulated. Lord notes
that on Schroeder’s view “a necessary condition for something to be a subjective reason is
that one must believe the proposition that constitutes the subjective reason” (Lord, “Hav-
ing Reasons and the Factoring Account,” 291). See also Schroeder, “Means-End Coherence,
Stringency, and Subjective Reasons,” 245, for a clear, specific case in which this necessary
condition does serious work for Schroeder (“since Wynn does not have a belief about that,
it does not figure among her subjective reasons”). In other work, Schroeder adopts a weaker
necessary condition: a presentational attitude that p is all that is required (“What Does It
Take to ‘Have’ a Reason?”). I believe this revised position is still vulnerable to the objection
pressed here, for the same reasons discussed by Wedgwood in “The Pitfalls of ‘Reasons,” 135.

15 See, in particular, Wedgwood, who objects that common views about the relation between
normative and motivating reasons systematically overestimate "the centrality of outright be-
lief” (“The Pitfalls of ‘Reasons,” 134); and see Schiffer, who objects that the widely held
view that “one should act only on what one knows” is problematic in cases where an agent
is “justified in acting on a partial belief” (“Interest-Relative Invariantism,” 189-90).



Can Objectivists Account for Subjective Reasons? 267

Probability as agents’ believed (or known, or ...) reason for action.'® But this
response is not available to views about subjective reasons such as C.

It seems, then, that we must weaken the doxastic component of C. What if
we allow that p is a subjective reason for Carla only if Carla has a credence above
nin p, where n is specified at some value? What value would that be? It is easy to
show that the relevant value for n will have to be very low. There can be a subjec-
tive reason to act even when one only has a negligible credence in the relevant
proposition. Just make Carla almost certain that the purple pill is a placebo: say
she justifiably assigns a credence of .99 (or .999, or ...) to this proposition, and
assigns a .005 (or .000s, or ...) credence each to the propositions that it will
cure her and that it will kill her painfully. Now the revised version of C will not
explain why there is a subjective reason for her to take the purple pill unless we
allow that any positive credence will suffice.

The objectivist who most clearly embraces such a view is Vogelstein.'” It al-
lows objectivists to take Prejacent to be a subjective reason for Carla to take the
pill, and does not imply that Prejacent is an objective reason for her to take the
pill (because Prejacent is false), so it accommodates our data points.

But this move comes with three serious costs. Vogelstein recognizes the first:
it makes subjective reasons maximally proliferate. The consequences of acts are
contingent. We should have credences between o and 1 in contingent truths. So
for almost any idiotic action, agents should have some positive credence that it
will cure Carla, or bring about world peace, or what have you. So as Vogelstein
says, “we have subjective reasons to do almost anything.”*® This does not worry
Vogelstein, who insists that such subjective reasons have very low weights, and
wields Schroeder’s claims about intuitions about negative existential claims. I do
not think that Vogelstein’s position here seems plausible if we apply the method-
ological point with which we started. But I do not want to pursue this point as I
believe that this form of objectivism faces more damning problems.

The second serious cost is that this form of objectivism misidentifies the rel-

16 For instance, that is how Hawthorne and Stanley respond to Schiffer in “Knowledge and
Action,” 136, arguing that contra Schiffer (and, in effect, Wedgwood in “The Pitfalls of ‘Rea-
sons,” 136), agents can believe or know Probability without having an implausible degree
of conceptual sophistication. Neither Schiffer nor Wedgwood considers the objection that
Probability is not an objective reason for action.

17 Dorsey endorses a similar view of subjective reasons in “Objective Morality, Subjective Mo-
rality, and the Explanatory Question.” Dorsey argues that “disbelieved propositions might
themselves constitute subjective reasons” (11), and recognizes that his account proliferates
subjective reasons (12). Many of my objections to Vogelstein’s view apply equally to Dors-
ey’s more complicated position.

18 Vogelstein, “Subjective Reasons,” 247-48. See note 2, above.
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evant subjective reasons. Even if the analysis gets the result that there is a subjec-
tive reason in these cases (Datum, ), it gets the wrong result about which prop-
osition is a subjective reason for Carla to take the pill. The subjective reason is
that there is a .5 probability that the pill will cure her, not that the pill will cure
her. It is Probability, not Prejacent. After all, when we compare Anna and Carla, it
is intuitive that they have quite different subjective reasons to act because Anna
believes that the pill will cure her while Carla only believes that the pill might
cure her. This shows up clearly when we consider what proposition would play
the relevant role in normative thought: in explaining why they should not be
criticized if they take the pill, we would appeal to something like Prejacent in
Anna’s case and something like Probability in Carla’s case.®

The final serious cost is that C now commits us to an atomic rather than a
holistic view. To bring this into focus, consider one final variant on Carla’s case.
Say she was justifiably almost certain that the pill would kill her painfully, but
still had some positive credence that it would cure her. Is there still a subjective
reason for her to take the pill> On atomic views, there is: all that matters is her
credence in the atomic proposition. On holist views, there is not: what matters is
the overall distribution of probabilities over possible outcomes, not the assign-
ment of a probability to a single possible outcome. In other words, holism holds
that propositions like “the purple pill might cure Carla” can be a reason to take
the pill in one context (in which the subjective chance that the pill will kill her
painfully is low) but not be a subjective reason to perform the same action in an-
other context (in which the subjective chance that the pill will kill her painfully
is high); the atomist denies that this is possible.*® I am not sure whether atom-
ism or holism is true. But it strikes me that we should have an account of what
it is to be a subjective reason that allows for both views to be coherently stated.
Counterfactual analyses like Vogelstein’s do not have this feature. Chaos ensues
once we plug distributions of probabilities over (logically inconsistent) possible
outcomes into the antecedents of counterfactuals.”!

So far I have argued that C faces serious problems with probability. This
point is at least somewhat important on its own. But it becomes all the more
important once we note that objectivists who eschew counterfactual analyses
face the same problem—or, at least, a problem with the same structure.

19 By “something like Probability,” I mean to include Evidence or Belief, since these proposi-
tions can plausibly also play the same roles as subjective reasons for Carla to take the pill.

20 I use the term holism because this view dovetails nicely with Jonathan Dancy’s version of
value holism, according to which, “For any «x that has value in one context, x may have a
different value or none at all in other contexts” (“The Particularist’s Progress,” 13).

21 For this reason, Vogelstein’s view appeals to a consistent subset of one’s credences.
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Consider Sylvan’s view, according to which p is a subjective reason for A to ¢
iff and because p is an “apparent fact” that A is competently attracted to treating
like an objective reason to ¢.>* I am attracted to this view. But how does it apply
to Carla’s case? What is the subjective reason for her to act?

Sylvan might say: the answer is Probability. We supposed that Probability is
truth-apt. In a similar vein, let us suppose that it is an “apparent fact” For Sylvan,
Probability is a subjective reason to take the pill only if Carla is competently at-
tracted to treating it like an objective reason to take the pill. We saw above that,
for C, Probability is a subjective reason to take the pill only if it is an objective
reason to take the pill, which is problematic because it does not play the right
kind of roles to plausibly be an objective reason to take the pill. On that same
basis, we can say that Carla is not competently attracted to treat Probability like
an objective reason to take the pill. (The same holds for propositions like Prob-
ability, such as Evidence and Belief.) So for Sylvan, as for C, Probability cannot be
Carla’s subjective reason to take the pill.

What about Prejacent? This would be an objective reason if it were true. But
Sylvan’s view faces the same problem as C here: Carla can have a subjective rea-
son to take the pill even when her credence in Prejacent is .5, or 0.0000s, or what
have you. (Keep in mind the variations on the case above.) It is hard to see how
Prejacent can be an “apparent fact” to Carla when she believes that it is almost
certainly false. So for Sylvan, Prejacent is not a subjective reason.

In sum, counterfactual analyses and other forms of objectivism struggle to
explain the data about subjective reasons in cases involving probability. Why has
the problem been neglected? The whole point of introducing a distinction be-
tween objective and subjective reasons is that the facts can come apart from our
perspective on the facts—subjective reasons, in Whiting’s wonderful phrase, are
introduced to “keep things in perspective.” However, objectivists have only fo-
cused on how false beliefs cause the two to come apart. They have ignored how
our perspectives systematically come apart from the facts due to our uncertainty.

3. POSSIBILITY

At one level of description, the first objection has a simple structure. There is a
subjective reason to ¢. That reason is either a complex proposition (Probability),
or a proposition embedded within it (Prejacent). But both of these options raise
serious problems for current forms of objectivism. The most interesting part of
this objection is the explanation for why, on current forms of objectivism, that
complex proposition (Probability) cannot be a subjective reason to ¢.

22 Sylvan, “What Apparent Reasons Appear to Be”
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At that level of description, the structure of the second objection is the same.
So is the problem raised by the complex proposition. The most interesting, and
distinct, part of this objection will be the explanation for why, on current forms
of objectivism, the relevant embedded proposition cannot be a subjective reason.

That is a fairly abstract preamble. So let us jump into some cases. Consider
Duquan. He is taking an exam that he must pass, but that requires him to answer
every question correctly. And he wants to pass at all costs. He is stuck on one
question: “Name one true philosophical theory” Duquan skipped his philos-
ophy seminars, but his reliable friend told him that modal realism is true. So
he answers, “Modal realism: all possible worlds are real” Unfortunately, modal
realism is false. Indeed, it is necessarily false. So he fails the exam.

A slight variation on this case will ultimately be more revealing. Consider
Emiliano. He is in the same position as Duquan, except that (a) his reliable
friend said that error theory is true, and (b) Emiliano is one of those wonderful
students who cares most about getting things right—he wants to assert truths,
and to pass by offering correct answers. So Emiliano answers, “Error theory:
there are no objective reasons.” Error theory is necessarily false. So he fails, too.

Let us introduce two data points that are quite intuitive, albeit challengeable:

Datum;: There was a subjective reason for Duquan/Emiliano to answer
“modal realism”/ “error theory” in the exam.

Datumy,: There was no objective reason for Duquan/Emiliano to answer
“modal realism”/ “error theory” in the exam.

For now; let us take these data points as given and ask whether they can be ac-
commodated by C. What was the relevant subjective reason? As in section 2,
the best candidates are a complex proposition (in this case, the testimony) and
a proposition embedded within it (in this case, the content of that testimony):

Testimony: The reliable friend said that modal realism/error theory is true.
Content: Modal realism is true/error theory is true.

I am agnostic about which proposition is the better candidate for the relevant
subjective reason. But that does not matter, as both generate problems.

Let us start with Testimony, as the problem here will be familiar. In fact, it
will have exactly the same structure as the problem with Possibility, above. After
all, Testimony is true. If Testimony is both true and a subjective reason to ¢, then
according to C it must be an objective reason to ¢ in the actual world. This is
counterintuitive. It makes Datum; true only if Datum, is false.
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These intuitions about negative existential claims can be challenged. But
Schroeder’s test applies the same way to this case as it did to Carla’s case above.
Intuitively, Testimony does not seem to be an objective reason for Duquan and
Emiliano to answer “modal realism’/“error theory” and thereby fail the exam,
even if we cancel the implicature that it is a weighty objective reason. And as
before, this claim can be bolstered by noting that Testimony does not seem to
play the roles that objective reasons for such actions play: it does not bear on
whether Duquan and Emiliano did what they objectively ought to do, or bear
on what informed bystanders ought to advise them to do. If Duquan whispered
to an all-knowing invigilator, “Should I answer ‘modal realism’?” the fact that
modal realism is false would clearly be relevant to whether he should answer no,
but the fact that Testimony is true would clearly be irrelevant. Testimony is not
merely outweighed by objective reasons (such as the fact that modal realism is
false, which is a decisive objective reason not to answer “modal realism”); rather,
Testimony fails to even compete with objective reasons at all.

Still, some may doubt that Testimony fails to compete with the objective rea-
sons to answer “modal realism”/“error theory” And, indeed, they might doubt
the similar verdicts about Probability, Evidence, and Belief in section 2. Without
relying on contentious claims about the nature of objective and subjective rea-
sons, what more can be said to bolster the claim that these facts do not play the
right roles to be objective reasons for Carla, Duquan, and Emiliano to act?

One way to bolster these verdicts is to carefully distinguish the negative
existential claims in question from nearby claims that are either irrelevant or
implausible. The relevant negative existential claim is that Testimony is not an
objective reason for Emiliano to answer “error theory” (and mutatis mutandis
for Duquan). This should be distinguished from other plausible but irrelevant
negative existential claims in the vicinity, such as the claim that it is not the case
that Emiliano objectively ought to answer “error theory” (and mutatis mutandis
for Duquan). These verdicts at the all-things-considered or summative level are
not what is at stake here. The relevant negative existential claim is that Testimony
has no bearing on whether Emiliano objectively ought to answer “error theory’
(and mutatis mutandis for Duquan). These verdicts about the contributory level
are relevant, and are also plausible. Moreover, I am not making the implausible
claim that facts about testimony can never be objective reasons for anything; I
am making the claim that Testimony is not an objective reason to answer “modal
realism”/“error theory” Nor am I making the claim that in no sense is Testino-
ny a reason to answer “modal realism”/“error theory” After all, Testimony does
bear on whether Duquan and Emiliano did what they subjectively ought to do,
and on whether fully informed interlocutors should (a) recognize this, and/or

»



272 WODAK

(b) criticize them for failing the exam. So Testimony is plausibly a subjective rea-
son for these students to perform these actions. It just is not plausibly a (coun-
terfactual) objective reason for them to do so.*?

Some may still doubt these verdicts about Testimony et al., so I discuss this
more in section 4. For now, let us put such doubts aside and consider the second
(and perhaps more interesting and distinct) part of this objection to objectivism.
This is the explanation for why, on current forms of objectivism, the relevant
embedded proposition— Content—cannot be a subjective reason for Duquan
and Emiliano to answer as they did. As I said before, I am not sure whether this
proposition is the better candidate for the relevant subjective reason. I just think
that there should be a good candidate (in order to explain Datums), and if we
have ruled out true, complex propositions like Testimony, the natural remaining
candidates will be false, simple propositions like Content.

Recall that, for C, Content is a subjective reason for Duquan and Emiliano
to answer as they did only if the following holds: if Content were true, it would
be an objective reason for Duquan to write “modal realism”/Emiliano to write
“error theory” However, Content cannot be true. So the relevant counterfactual
will have a necessarily false antecedent. This poses two problems for C. The first
is not devastating, but it is a good way to warm up to the second.

The first problem is fairly obvious and immediate.>* Say we accept any theory
that holds that a counterfactual is vacuously true if its antecedent is necessarily
false. For instance, say we take a counterfactual to be true iff its consequent is
true in the nearest possible worlds in which its antecedent is true. If there are no
possible worlds in which the antecedent is true, the counterfactual is vacuously
true. So for C, Content is a subjective reason to do anything.>®

I do not want to focus on this first problem as I do not think it is devastating.
Many balk at the idea that counterfactuals with necessarily false antecedents are
vacuously true, and propose that we should fix this bug by considering what is
true at the nearest possible or impossible worlds in which the antecedent is true.>®
This fix avoids getting the wrong results in Duquan’s case.

But notice the implications that this fix has when we turn to Emiliano’s case.

23 Tam grateful to an anonymous referee for pushing me to further clarify these matters.
24 The following point was Whiting’s main objection to C in “Keep Things in Perspective.”

25 To be clear, the problem here would not be that C does not get the right result that Content
is a subjective reason for Duquan to answer as he did. The problem would be that we get
every single wrong result. Content is a subjective reason for Duquan to do literally anything,
because any counterfactual with Content as the antecedent is vacuously true.

26 For general discussion, see Nolan, “Impossible Worlds.”
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This is where we get to the second problem, which I do think is devastating.”” In
the impossible world in which error theory is true, there are no objective reasons
whatsoever. In that impossible world, there is no objective reason for Emiliano
to answer “error theory,” or indeed do anything at all, ever. So we have a subjec-
tive reason that could not be an objective reason in any possible or impossible
world. What could be worse for C than the result that some subjective reasons
for action are not (im)possible objective reasons for action?

What can objectivists say in response? Some might claim that the objection
relies on a false dilemma. Perhaps we should identify subjective reasons by ap-
pealing to the agent’s desires or goals.*® If this is so, then in some cases we will
not need to appeal to Testimony or Content. Duquan, for instance, is a bit of a
grade-grubber, so the subjective reason in his case might be as follows:

Pass: By answering “modal realism” I will pass the exam.

I doubt that Pass poses problems for objectivists. But note that the correspond-
ing move is not available in Emiliano’s case because he is not a grade-grubber.
Appealing to the content of his desires or goals leads us right back to Content. So
far from being supported by the view that we should identify subjective reasons
by appealing to the agent’s desires or goals, C is at odds with that picture when
we consider students like Emiliano—or, indeed, professional philosophers who
assert that error theory is true and only want to assert the truth. Indeed, C seems
to be at odds with any view on which p can be our subjective reason to assert that
p, which is a surprising and unwelcome result.

Alternatively, some might respond that the objection above is devastating for
C, but leaves other forms of objectivism unscathed. You might think that Whit-
ing’s view is especially well placed to address this objection, since it is largely
motivated by appealing to problems concerning possibility and vacuity.*

Interestingly, however, Whiting’s view faces the same objection—or at least,
an objection with the same structure. For Whiting, p is a subjective reason for
A to ¢ iff and because p is an epistemically necessary objective reason for A to

27 It might be said that this second problem has the form of the conditional fallacy (Shope,
“The Conditional Fallacy in Contemporary Philosophy”), though that is not terribly infor-
mative given Shope’s “elaborate but somewhat obscure generic formulation of the condi-
tional fallacy” (Bonevac, Dever, and Sosa, “The Conditional Fallacy,” 275). If one is tempt-
ed by the thought that conditional fallacy-style counterexamples will obviously arise for a
counterfactual analysis like C, it is worth reading on to note that the same problem under-
mines a prominent alternative to counterfactual analyses, namely Whiting’s view.

28 Tam grateful to John Brunero for suggesting this.

29 See note 24, above. Whiting neglects the objections below in part because he focuses on
counterfactuals involving necessary falsehoods where the truth is knowable a posteriori.
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¢. More perspicuously: p is a subjective reason for A to ¢ iff and because it is a
priori that, if the facts of the situation are as they appear to A, p is an objective
reason for A to ¢. Can this view accommodate Datum; and Datum,?

Whiting cannot appeal to Testimony. We saw above that it does not play the
right roles to be an objective reason to answer “modal realism”/“error theory.”
On that same basis, we can say that it is not a priori that if Testimony is true—
which it is, and which it appears to be for Duquan and Emiliano—it is an objec-
tive reason to answer “modal realism”/ “error theory”

More interestingly, Whiting cannot take Content to be a subjective reason for
Dugquan and Emiliano to act. Both cases pose difficulties. In Duquan’s case, there
are technical issues about how to handle necessary truths that are knowable a
priori. It is knowable a priori that modal realism is false. On some views, that
means that it is epistemically necessary that Content is false, and so epistemically
necessary that Content is not an objective reason to do anything.

The more interesting problem is posed by Emiliano’s case. Even if it is not
epistemically necessary that error theory is false, it is clearly a priori that if things
are as they appear to Emiliano—if Content is true—there is no objective reason
for him to answer “error theory,” or indeed do anything. So for intuitive, non-
technical reasons, Content cannot be Emiliano’s reason to answer “error theory”
And, more generally, the content of what one asserts cannot be even part of a
subjective reason for one to assert that error theory is true.

4. OUTWEIGHED REASONS

In section 2 I argued that complex propositions like Probability, Evidence, and
Belief are not objective reasons for Carla to take the pill. Similarly, in section 3
I argued that the complex proposition Testimony is not an objective reason for
Duquan and Emiliano to answer as they did. These verdicts generate problems
for current forms of objectivism, as it makes it tough for current objectivist
views to explain how these propositions could be subjective reasons for Carla to
take the pill or Duquan and Emiliano to answer as they did. I offered one way to
bolster these verdicts by carefully distinguishing them from nearby claims that
are either irrelevant or implausible. But given their central role in the objections
to current forms of objectivism, more needs to be said to assuage any lingering
doubts about these verdicts. In this section I attempt to remedy that.

I suspect that lingering doubts about these verdicts are most likely to turn on
a difficulty discussed above—namely, the difficulty of eliciting clear and proba-
tive intuitions about whether p is (a) a massively outweighed objective reason
for A to ¢, or (b) not an objective reason for A to ¢. What more can be said to
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bolster my verdicts that in the relevant cases p is not an (outweighed) objective
reason?

Here is a way to bolster these verdicts. Do not compare p to paradigm cases
of strong or decisive objective reasons for A to ¢. Instead, compare p to paradigm
cases of massively outweighed objective reasons for A to ¢. If this elicits clear
and probative intuitions that p does not play the same roles as paradigm cases
of massively outweighed objective reasons, that strongly suggests that p is not a
massively outweighed objective reason after all. This will be my strategy.

I want to execute this strategy using relatively simple cases and ecumenical
resources. So let us return to Anna’s case, in which the fact that the red pill will
cure her is a decisive objective reason for Anna to take the pill. Holding this fixed,
we can elicit helpful intuitive data by comparing two versions of this case:

Mild Nausea: The red pill will also make Anna mildly nauseous.

Misleading Evidence: Anna receives evidence that the red pill will make
her mildly nauseous, but this evidence is misleading—it will do no such

thing.

In the first version of the case, I take it that the fact that the red pill will make
Anna mildly nauseous is a paradigm instance of a massively outweighed objec-
tive reason for her not to take the red pill. My intuitions about this case seem
clear and probative: this fact is relevant to what she objectively ought to do and
what a fully informed interlocutor should advise her to do. Now compare this
to Misleading Evidence. The fact that she receives misleading evidence does not
play the same roles as our paradigmatic massively outweighed objective reason:
it bears on what she subjectively ought to do, but it does not bear on what she
objectively ought to do, nor does it bear on whether or not a fully informed inter-
locutor should advise her to take the red pill.

Since this comparison is between two putative massively outweighed objec-
tive reasons, it is hard to see how issues regarding weight could lead us astray
here. And, if one wished to contend otherwise, they would face an uphill battle.
If there is an objective reason not to take the red pill in Misleading Evidence, pre-
sumably we could increase its weight by increasing the strength of the evidence
or the intensity of the nausea: such changes do not seem to make this misleading
evidence relevant in the way that actual nausea would be relevant. Strong mis-
leading evidence of excruciating nausea still does not seem to bear on what Anna
objectively ought to do, or on what a fully informed interlocutor should advise
her to do, whereas mild actual nausea does bear on such matters.

If objectivists accept this judgment about misleading evidence in Anna’s case,
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surely they should accept similar judgments about misleading evidence—like
Testimony and Evidence—in cases like Carla’s, Duquan’s, and Emiliano’s.>® Ob-
jectivists should want to preserve a distinction between actual countervailing
considerations and misleading evidence of countervailing considerations. This
suggests that objectivists cannot easily answer the two central objections above
by insisting that Testimony et al. are objective reasons for Carla et al. to act.

5. CONCLUSION AND DIAGNOSIS

Why do objectivists face these two objections? As was foreshadowed above, my
diagnosis concerns an additional commitment that objectivists have taken on
without argument: that we must analyze all subjective reasons directly. What
does that mean? It means that we must analyze subjective reasons for A to ¢ in
terms of corresponding objective reasons for that agent to perform that same
action. For instance, according to the objectivist views we have considered, p is
a subjective reason for Carla to take the pill only if p is counterfactually an ob-
jective reason for Carla to take the pill (counterfactual analyses); Carla is com-
petently attracted to treating p like an objective reason to take the pill (Sylvan’s
view); or p is an epistemically necessary objective reason for Carla to take the
pill (Whiting’s view). By taking on this commitment, objectivists have occupied
a fairly narrow region of logical space. And the two objections above reveal that
it is also a fairly unappealing region of logical space.

Consider the first objection. We saw that Probability is the most plausible
candidate for a subjective reason for Carla to take the pill. The problem was not
that it cannot be an objective reason per se. It was that Probability does not play
the right roles to be a counterfactual (and hence actual) objective reason for
Carla to take the pill, and Carla cannot competently treat it as an objective rea-
son to take the pill. This problem is compounded because on these objectivist
views no other proposition is a good candidate for being the subjective reason
for Carla to take the pill, so objectivists struggle to explain intuitive data points.

Now consider the second objection. We saw that Testimony is a plausible can-
didate for a subjective reason for Emiliano to answer “error theory” Again, the
problem is not that this proposition cannot be an objective reason per se. It is
that this proposition is not a plausible candidate for a counterfactual or epis-

30 Itis worth noting here that Julia Markovits has defended a similar view: “If expert testimony
gives us most reason to believe some act would be best then that testimony is the reason we
ought to perform that act,” even if that testimony is misleading; but as she argues, these

“moral reasons for us to perform some action are subjective” and not objective reasons (Mar-
kovits, “Saints, Heroes, Sages, and Villains,” 306-7).
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temically necessary objective reason for Emiliano to answer “error theory.” This
problem is compounded because objectivists cannot take the false content of
that testimony to be a subjective reason for Emiliano to answer as he did, so
once again objectivists struggle to accommodate intuitive data points.

This does not show that we cannot analyze subjective reasons in terms of
objective reasons. It suggests that we cannot analyze all subjective reasons for A
to ¢ directly, in terms of objective reasons for A to ¢. So the problem is not that
objectivism is false, but that it has been construed narrowly, and naively.

Interestingly, this diagnosis dovetails nicely with a lesson Frank Jackson drew
a long time ago about the relation between objective and subjective normative
notions. Jackson noticed that, in some cases involving uncertainty, we subjec-
tively ought to ¢ even though we know that it is definitely not the case that we
objectively ought to ¢. Jackson took this to show that naive views that derived
subjective oughts directly from objective oughts were problematic; instead, we
should adopt a “decision-theoretic” view about the subjective ought.*'

Some details of Jackson’s own view are not compatible with objectivism. But
they do not concern us. The interesting point is that objectivists could offer a
decision-theoretic explanation of the subjective reasons for Carla and Emiliano
to ¢ in terms of objective reasons for credences and preferences.

That explanation would require many moving parts that warrant indepen-
dent motivation and extensive discussion. I will not delve into those details here.
All that I hoped to do here is motivate the exploration of neglected areas of log-
ical space: objectivists can and should seek to analyze some subjective reasons
for action indirectly, in terms of objective reasons for attitudes.>?

Virginia Tech
dwodak@vt.edu
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IMMIGRATION POLICY AND
IDENTIFICATION ACROSS BORDERS

Matthew Lindauer

MMIGRATION POLICIES can express disrespect for members of society, non-

members, or both. Proponents of the traditional state sovereignty view on

immigration have generally held that only policies in the first and third cate-
gories could be moral wrongs—it is morally regrettable, perhaps, but not mor-
ally impermissible for a state to implement immigration policies that express
disrespect for outsiders.

One problem with the state sovereignty view, I argue, is that it is insensi-
tive to the ways in which members and nonmembers relate to one another. The
“external relationships” of members, relationships they stand in with nonmem-
bers, make it the case that the treatment of nonmembers can affect or express
attitudes about members themselves. Some of these relationships are what we
might call “relationships of closeness,” such as family and romantic relationships.
In this paper, I focus instead on “relationships of likeness,” or more specifical-
ly, relationships between members and nonmembers that hold due to a shared
quality or set of qualities on the basis of which members identify with nonmem-
bers. These relationships of likeness make it the case that immigration policies
that discriminate against nonmembers also often discriminate against members,
and while this point has been recognized to some extent, its full implications

have not been appreciated.

Some theorists who defend the state sovereignty view, in fact, have tried to
curtail the permissive implications of the view for policies that are racially, ethni-
cally, or otherwise discriminatory by appealing to discrimination against mem-
bers. One argument of this kind that Christopher Heath Wellman has used to
defend the state sovereignty view was originally given by Michael Blake.! Blake
argues that, because immigration policies that discriminate against nonmem-

1 Blake, “Immigration,” 233-34. See Wellman, “Immigration and Freedom of Association,”
139—41. For different critical responses to Wellman, see Fine, “Freedom of Association Is
Not the Answer”; Blake, “Immigration, Association, and Antidiscrimination”; Cavallero,
“Association and Asylum”; and Wilcox, “Do Duties to Outsiders Entail Open Borders?”
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bers typically also make invidious comparisons between members, discrimina-
tory immigration policies can be morally impermissible even by the lights of the
state sovereignty view. Blake did not intend for this argument to undermine the
state sovereignty view, nor did Wellman think it did. However, I argue that the
fact that states generally cannot implement discriminatory immigration policies
without expressing disrespect for their own members, contra Blake and Wellman,
is a serious problem for the state sovereignty view.

As Wellman acknowledges in later work, Blake’s argument may be unsatisfy-
ing for at least two reasons.” First, it seems odd to think that the White Australia
policy, the Chinese Exclusion Act, and Donald Trump’s recent executive orders
on immigration have only been wrong in virtue of discriminating against insid-
ers. Second, the argument is silent about the use of discriminatory immigration
policies when the groups that these policies discriminate against are not already
present. If there are no people of Mexican descent in a given society, that society
can discriminate against Mexicans seeking admission, for all the argument says.
For these reasons, Wellman states that, while he is most drawn to this strategy
for explaining why discriminatory immigration policies are morally wrong, he is
not fully satisfied with it.?

In this paper, I argue that the domestic implications of discriminatory immi-
gration policies are far-reaching and undermine, rather than support, the state
sovereignty view. Once we grasp the full extent to which immigration policies
are constrained by the principle of equal respect for members, a principle that
contemporary forms of the view are committed to, we will see that the view can-
not hold on to one of its main distinguishing features—the wide latitude it as-
cribes to societies in determining and implementing their immigration policies.
On considerations of domestic justice alone, my argument shows that the state
sovereignty view cannot serve as a satisfactory framework for the normative
assessment of immigration policies. Notably, this argument differs from those
offered by critics of the view that favor open borders, who have often challenged
its partiality toward members. This article also gives a unified explanation of
how historical and hypothetical immigration policies discussed in the ethics of
immigration literature could express disrespect for members of society. This ex-
planation draws on the existence of the external relationships of members that
are grounded in identification with nonmembers on the basis of a shared quality
or set of qualities.* In conclusion, I suggest that the existence of these external

2 Cole and Wellman, Debating the Ethics of Immigration.
3 Cole and Wellman, Debating the Ethics of Immigration, 150.

4 The title of this article may be taken to suggest that nonmembers will always be “across bor-
ders” from members, or outside of the polity. In actuality, of course, societies often contain
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relationships has additional implications for the ethics of immigration that have
yet to be fully explored, and that examining this terrain will be essential in devel-
oping a fully satisfactory framework for the normative assessment of immigra-
tion policies.

1. THE STATE SOVEREIGNTY VIEW

The state sovereignty view regarding immigration policy accords a great deal of
latitude to societies to exclude or give less than equal treatment to some non-
members who wish to enter and become full members. In this paper, I at times
refer to these kinds of policies as “discriminatory” immigration policies, since
they involve discrimination against certain nonmembers. I will not discuss re-
strictive immigration policies that would not, at least in any obvious way, dis-
criminate against a particular group of immigrants, such as a policy of excluding
all potential newcomers, or a policy of capping immigration at a desired number.
The view that I am concerned with here is committed to the sovereignty of states
to determine immigration policies as they see fit, with very few exceptions. This
view continues to be endorsed by prominent theorists working on the ethics
of immigration and border control.> As we will see, state sovereignty has been
thought to entail the moral discretion of states to discriminate against immi-
grants on the basis of features such as race and ethnicity.

Two of the most prominent contemporary defenses of the state sovereignty
view are due to Michael Walzer and Christopher Heath Wellman.® According to
both theorists, members of society, understood as a political entity or state, are
given priority in the determination of that society’s immigration policies. Wal-

people who are not full members, such as temporary migrants. For the purposes of this
paper, my focus is on nonmembers who are not yet present within a society and policies
concerning whether they will be admitted and given membership. There are many interest-
ing questions pertaining to how societies should respond to people who are already present
within their borders but who are not full members; I cannot address them all here. I also
refer to members and nonmembers throughout the paper, rather than citizens and noncit-
izens, for ease of exposition. These two categories are treated, for my purposes, as mutually
exclusive and exhaustive, and nothing in my argument turns on the existence of other cate-
gories of membership that fall between them.

5 My argument does not conclude that it is morally impermissible for states to restrict immi-
gration in general. More moderate views that justify only a highly circumscribed right to
restrict immigration are not my target here. For three such views, see Miller, “Immigrants,
Nations, and Citizenship”; Pevnick, Immigration and the Constraints of Justice; and Blake,

“Immigration, Jurisdiction, and Exclusion.”

6  For one of the earliest philosophical attempts to defend the state sovereignty view, see Sidg-
wick, The Elements of Politics.
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zer’s piece on immigration policy is the locus classicus of the state sovereignty
view in the ethics of immigration literature.” He argues that if we think that indi-
viduals have a right to form self-determining societies we must believe that the
members of these societies have a collective right to control and restrain the in-
flux of immigrants. The right of a society to determine its own immigration pol-
icy, in other words, is necessary for the sovereignty and security of that society
as a distinct political community. Admission and exclusion “suggest the deepest
meaning of self-determination.”® All else being equal, then, a society is permit-
ted to implement discriminatory immigration policies. According to Walzer, as
long as Australia gave up some of its unused territory to persons seeking to set
up a society where non-whites could enter and become members, the White
Australia policy would have been morally permissible to keep in place. This was
a policy of excluding non-whites as candidates for immigration to Australia, in-
stituted at the time of Australian federation in 1901 and gradually dismantled be-
tween 1949 and 1973. Walzer does not commend White Australia, of course, but
believes that “White Australia could survive only as Little Australia.”® Morally
regrettable as it might have been, this racially discriminatory immigration policy
did not in itself wrong anyone. For Walzer, societies do have to take in at least
some refugees and perhaps certain family members of insiders, but policies that
discriminate against immigrants on the basis of race or ethnicity are not morally
wrong per se.*°

Wellman has recently offered a prominent defense of the state sovereignty
view on grounds of freedom of association.'’ He also emphasizes the rights
of individuals to form self-determining societies, but his argument centers on
freedom of association as an integral component of self-determination. As in
the case of individuals, a society’s freedom of association entitles it to associate
or not associate with persons as it sees fit. Legitimate societies, ones that re-
spect the human rights of their constituents and all other persons, are entitled
to self-determination and hence freedom of association for Wellman. Taking
seriously freedom of association at the level of societies entails that societies
are entitled to wide latitude in setting and administering their immigration poli-
cies. In contrast with Walzer, Wellman holds that a state is not required to admit

7 Walzer, Spheres of Justice, ch. 2.
8 Walzer, Spheres of Justice, 62.
9 Walzer, Spheres of Justice, 47.

10 Walzer, Spheres of Justice, 48-31.

11 Wellman, “Immigration and Freedom of Association”; Cole and Wellman, Debating the Eth-
ics of Immigration.
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refugees so long as there are other ways of helping them.'” He regards family
members and romantic partners of insiders as perhaps the only exception to the
nearly unqualified right to exclude.”> Most importantly for my purposes, as I
noted above, he is inclined toward Blake’s insider-focused explanation of why
discriminatory immigration policies are morally wrong, but not fully satisfied
that this explanation works.

As I noted above, both defenses of the state sovereignty view ultimately rely
on the rights of members as the source of a society’s prerogatives to discrimi-
nate against immigrants.'* The rights of members to form and maintain self-de-
termining societies generally trump any rights that nonmembers might have to
enter or receive equal treatment. We should also note that both defenses are
intended to work within liberal egalitarian political theory, which is committed
to the equality of members of society.'* Walzer and Wellman deny that, as critics
have asserted, the rights of nonmembers limit the moral discretion of societies
in determining their immigration policies.'® I will avoid this impasse regarding
the relative weight of the rights of members and nonmembers in matters of im-
migration policy. I will instead grant Walzer and Wellman the premise that the
rights of members trump the rights of nonmembers for the sake of argument,
and argue that a core principle of liberal egalitarianism, the principle of equal re-
spect for members, is part of the explanation of a deep internal problem with the
state sovereignty view. The argument relies only on grounds of domestic justice,
and concludes that even granting this premise, it can be demonstrated that the
view is not a satisfactory framework for the normative assessment of immigra-
tion policies.

12 Wellman, “Immigration and Freedom of Association,” 109—41; Cole and Wellman, Debating
the Ethics of Immigration, 117—24.

13 Cole and Wellman, Debating the Ethics of Immigration, 92.

14 David Miller also defends a state’s sovereignty regarding immigration in general. However,
Miller regards it as unjust to discriminate against immigrants on the basis of race or ethnici-
ty, although he denies that there is a human right against such treatment. See Miller, “Border
Regimes and Human Rights,” 19.

15 On Walzer’s liberal credentials, it is worth noting that he regards his criticisms of certain
liberal theories of justice, sometimes referred to as “communitarian” objections (Walzer has
sought to distance himself from this label), as being “available for incorporation within lib-
eral (or social democratic) politics.” See Walzer, Thinking Politically, 97. In Spheres of Justice,
Walzer offers a social democratic model of justice that, as we see from the above quotation,
he does not regard as at odds with liberalism. Even if we leave these points aside, his view is
also meant to apply to the immigration policies of liberal societies.

16 See, e.g, Carens, “Aliens and Citizens: The Case for Open Borders”; Abizadeh, “Democratic
Theory and Border Coercion: No Right to Unilaterally Control Your Own Borders.”
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2. EXTERNAL RELATIONSHIPS AND IDENTIFICATION WITH NONMEMBERS

I will use the term “external relationship” to capture the notion of a morally sig-
nificant relationship that exists between at least one member of a society and at
least one nonmember. For my purposes, it will suffice to characterize a relation-
ship as a tie or connection between two or more parties that exists due to a qual-
ity or qualities that some or all of these parties possess. External relationships,
then, are ties or connections between members and nonmembers that exist due
to qualities that they possess and that are morally significant. Some members of
modern democratic societies participate in relationships with nonmembers—
they are tied to or connected with these nonmembers—in virtue of accepting
shared cultural or religious norms. For instance, many Mexican-Americans iden-
tify with Mexican nationals on the basis of treating shared cultural experiences
and history as valuable, and many Jewish-Americans take themselves to have a
special tie to the Israeli people on the basis of valuing a shared ethnic and reli-
gious tradition. These relationships have wholly domestic analogues; there are
similar kinds of relationships in which the parties are all members of the same
society. We can think of these other wholly domestic relationships as “internal
relationships.”

The kinds of external relationships that I focus on here, like the ones men-
tioned above, are relationships with nonmembers that members seek to enter or
remain in. Further, this paper only addresses external relationships that members
seek to enter or remain in that involve identification with nonmembers. Other
kinds of external relationships exist, and some are clearly morally significant. In
particular, I have in mind what I referred to above as “relationships of closeness,”
including family relationships, romantic relationships, friendships, and perhaps
other forms of partnership.'” Because Walzer and Wellman are both willing to
make concessions for certain relationships of closeness, I focus in this article
instead on relationships of likeness, and in particular external relationships that
involve identification with nonmembers.

My thought is that a member’s sense that they themselves are being respected,

17 These external relationships also constrain a society’s immigration policies by giving rise to
demands of domestic justice. See Matthew Lister’s discussions of the importance of family
reunification (“Immigration, Association, and the Family”) and the demands of equality for
same-sex couples seeking marriage-based admissions (“A Rawlsian Argument for Extend-
ing Family-Based Immigration Benefits to Same-Sex Couples”). See also Luara Ferracioli’s
argument that liberal societies must extend similar immigration benefits to friends and cre-
ative partners of members if they extend them to family members and spouses (“Family
Migration Schemes and Liberal Neutrality: A Dilemma”). Examining the case for these ar-
guments is beyond the scope of the present paper.
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disrespected, helped, or harmed can depend in part on how nonmembers whom
they identify with are being treated. Identification of this kind involves seeing
oneself as sharing a quality with other people such that when they are treated
in a certain way on the basis of possessing this quality this treatment is taken to
express certain attitudes about oneself. For instance, if John is a Catholic and a
shop is known to have a policy of refusing to hire Catholics, John may regard the
policy as a personal affront, even if he has no intention of seeking employment
at the shop. The shop’s policy is most naturally interpreted as expressing the at-
titude that Catholics in particular are not wanted around the shop and John, in
identifying with other Catholics, would justifiably feel that the policy expressed
disrespect for him for this reason.

To be sure, there are senses of “identifying with” others that may not give rise
to this sort of indirect expression of attitudes. Anne may be a Protestant who
identifies with the Catholics who are being discriminated against by the shop’s
employment policy in the sense that she sees their struggle as one that she is per-
sonally invested in. Nonetheless, the shop’s policy does not express disrespect
for Anne, or at least not in the same way that it expresses disrespect for John. To
give a rough characterization, two conditions are jointly sufficient for the treat-
ment of others to potentially express attitudes about oneself. First, there is iden-
tification as possessing a certain quality possessed by the other person or persons,
and second, there is identification with the other person or persons on the basis
of their possessing this quality.'® Both conditions are factive with respect to the
possession of the quality on the basis of which other persons are being discrim-
inated against. In the example just given, John identifies as a Catholic and also
identifies with other Catholics on the basis of this fact. Anne, by contrast, does
not identify as a Catholic, and cannot be said to identify with Catholics except
in an attenuated sense of the term. My claim is that when both conditions obtain
for a person, all else being equal, discrimination against other persons on the ba-
sis of the relevant quality will also express disrespect for that person. For ease of
exposition, I will refer to this way of relating to others as “identifying with” them.
It is this sense of the term that more plausibly captures the notion of group iden-

18 This is compatible, of course, with discrimination toward insiders being a result of discrim-
ination toward outsiders even in cases in which insiders do not identify as members of the
targeted group. My claim is not that either identification as or identification with are neces-
sary conditions for the occurrence of indirect discrimination of this kind. In cases such as
that of one of the plaintiffs in Romer, a person may be discriminated against for a quality that
they are thought by others to possess (i.e., being gay) even when they do not in fact possess
that quality. Romer v. Evans, 517 U.S. 620 (1996). There is no reason why immigration laws
could not similarly target some members of society who are merely thought to possess a
given quality. I am grateful to an anonymous reviewer for urging me to clarify this point.
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tification, even if we should allow that there are other senses of identifying with
others that do not involve identification as sharing the same quality or qualities
nor identification with them on this basis."?

The phenomenon of identifying with others helps explain why statements
of the form “I regard you as an exception, a good one” when the speaker is ad-
dressing a member of some group that the speaker has a prejudice against are
rarely comforting to the addressee. The fact of not being the direct object of dis-
crimination does not cancel the fact that discrimination against other members
of one’s group expresses disrespect for oneself when one identifies with them.
Additionally, while these two conditions are jointly sufficient for indirect expres-
sive disrespect of the kind just discussed to be possible, discrimination against
others who share a quality that one possesses may precipitate identifying with
these other persons, or doing so more strongly. There are many interesting ques-
tions that one can take up regarding these notions that I do not have the space
to engage at length here. I will focus on cases in which identification with others
is relatively stable and, as noted earlier, the relationship of identification with
nonmembers already exists. Before giving my argument in more detail, I must
first say a bit more about how I am understanding respect and disrespect in this
context.

3. THE PRINCIPLE OF EQUAL RESPECT FOR MEMBERS

The principle of equal respect for members is a core principle of liberal egali-
tarianism, and gives rise to important demands of domestic justice.>* I will not
try to say too much in defense of the principle or any particular version of lib-
eralism. But I will say a bit to specify how I understand the principle. In doing
so, I am not committed to the view that other, slightly different versions of the
principle would not work equally well for my purposes. The principle is a central
commitment of liberal egalitarianism but admits of different specifications. Any
plausible version or interpretation of the principle will rule out discriminatory
immigration policies as expressing disrespect for members in instances where
members are also discriminated against by the policies.

19 On the identification-based elements of group membership, see, e.g., Appiah, The Ethics of
Identity, and Kymlicka, Multicultural Citizenship.

20 Elizabeth Anderson holds that expressing equal respect and concern for all citizens is “the
most fundamental test any egalitarian theory must meet” (“What Is the Point of Equality?”
289). Ronald Dworkin also argues that a right to equal concern and respect is the most
fundamental right of persons. See Dworkin, Taking Rights Seriously. I focus in this paper on
equal respect. It is an open question what further conditions on immigration policies the
requirements of equal concern could justify.
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The principle of equal respect for members holds that society’s political insti-
tutions, policies, and members in their official capacities must treat all members
of society with equal respect and, when applicable, must express equal respect
for them. I tend to view these requirements in terms of recognition respect.”!
Respecting or expressing respect for someone in this sense requires giving ap-
propriate consideration or recognition to the fact that they are a person and con-
straining one’s conduct in ways that are morally required by this fact.>> What this
concretely entails will depend on the particular actions or policies at issue and
the circumstances in which they are executed. In this article, I focus primarily
on immigration policies and their expressive significance, the attitudes that the
policies are most naturally interpreted as expressing about members. Immigra-
tion policies can express attitudes not only about potential immigrants: that they
are wanted or not wanted by the society, that they are on par with others seek-
ing to enter or less valued, to take some examples. They can also express similar
attitudes about members of society when members identify with nonmembers
on the basis of qualities that they share and these qualities are picked out for
discriminatory treatment by the policies.

If equal respect for members is indeed an important principle of liberal
egalitarianism, it follows that proponents of the state sovereignty view, strictly
speaking, have two choices. One is to give up their commitment to this princi-
ple, endangering the liberal credentials of their view. The other is to show that
my argument can be answered. The second option is the obvious one for any
liberal theorist to take, but it is worth flagging what is at stake in considering the
first option. Because I do not regard the first option as viable for contemporary
proponents of the state sovereignty view, who claim that their view is consistent
with liberal principles, I will not discuss it further.

4. IDENTIFICATION WITH NONMEMBERS AND EQUAL RESPECT FOR MEMBERS

With this theoretical background in place, we can demonstrate the significance
of external relationships in which members identify with nonmembers for the
normative assessment of immigration policies. Walzer and Wellman defend the
state sovereignty view and rely on the premise that the rights of members ulti-
mately justify the wide latitude that the view attributes to societies over how
they treat nonmembers seeking entrance. Yet appeal to the standing of members
as political equals supports a powerful argument against discriminatory immi-

21 The distinction between recognition respect and appraisal respect is due to Stephen Dar-
wall. See Darwall, “Two Kinds of Respect.”

22 Darwall, “Two Kinds of Respect,” 45.
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gration policies to an extent that renders the state sovereignty view untenable.
Immigration policies that would discriminate against certain nonmembers on
the basis of their race, ethnicity, nationality, religion, gender, gender identity,
sexual orientation, or disability can be morally impermissible to implement on
grounds of domestic justice alone. This will be the case when members of soci-
ety identify with these nonmembers on the basis of the criteria that the policy
would use to discriminate against the nonmembers.

First, we consider policies of outright exclusion on the basis of these criteria.
We can imagine a society in which 8o percent of the population wishes to imple-
ment a policy of refusing entrance for a certain group of nonmembers, picked
out for their race, ethnicity, nationality, religion, gender, gender identity, sexu-
al orientation, or disability. On the other hand, 20 percent of the population is
composed of members who identify with and are known to identify with these
nonmembers on the basis of sharing the quality that they would be excluded for
possessing if the policy were implemented.?® Even if we bracket the claims of the
nonmembers in this case for the sake of argument, it would still be impermissi-
ble for the majority to impose the policy of refusing entrance for this group of
nonmembers, all else being equal. The principle of equal respect for members
justifies this judgment. The policy proposal is most naturally interpreted as ex-
pressing the attitude that nonmembers in this group are not wanted as potential
members of society, and additionally that members who identify with them are
not valued as members of society. This second attitude, the one that is directly
relevant as a matter of domestic justice, expresses disrespect for members, vio-
lating the expressive requirement of the principle of equal respect for members.

In slightly different terms, policies of outright exclusion can express attitudes
about persons who constitute a distinct group or a “we” that members of society
also see themselves as part of. To paraphrase Michael Dummett’s critical encap-
sulation, “keep them out, but treat them decently if they are already here”**is a
discriminatory attitude regarding a group or a “we” consisting both of persons to
be kept out, nonmembers, and persons who are already present in society, mem-
bers in this case. Discrimination against members or “negative discrimination”
within a society is morally impermissible, and the principle of equal respect for
members justifies this judgment. Policies of outright exclusion can therefore be

23 Of course, these percentages are implausible for some of these qualities in most actual soci-
eties, but the point that I am making is not affected by this fact.
24 Dummett’s phrase is “keep them out, but treat them decently if they do get in.” See Dum-
mett, On Immigration and Refugees, 11. Dummett is here discussing what he refers to as the
“familiar principle” behind the second Race Relations Act passed by the United Kingdom’s
Parliament in 1976.
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impermissible to implement on grounds of domestic justice. The implication
that members’ presence in society is regrettable and that if only they were not
already present they should be refused just like the others with whom they iden-
tify is deeply disrespectful of them.

External relationships significantly limit the moral discretion that societies
have over their immigration policies, then, on grounds that even proponents of
the state sovereignty view are committed to. The relationships that I have fo-
cused on involve identification with nonmembers on the basis of sharing the
same race, ethnicity, nationality, religion, gender, gender identity, sexual orien-
tation, or disability. To exclude nonmembers based on these qualities is also to
express disrespect for members who possess them.

What about policies that would give preferential treatment to certain non-
members? Considering policies of outright exclusion may help us to see that
immigration policy is constrained by the principle of equal respect for members
most clearly. However, it is important to establish that a similar line of argument
shows that external relationships grounded in identification and the principle of
equal respect for members also render “positive discrimination,” discrimination
in favor of certain immigrants over others, impermissible in many cases. To use
a case that parallels the previous one involving a policy of outright exclusion,
imagine that an 8o percent majority aims to implement an immigration policy
that would give preferential treatment to nonmembers whom they identify with
and are known to identify with. However, a 20 percent minority identifies with
and is known to identify with another group of nonmembers. The policy that
the majority seeks to implement in this case, all else being equal, would also
violate the principle of equal respect for members. Drawing on the previous dis-
cussion, the expression of an attitude regarding certain nonmembers coincides
with the expression of an attitude about members who identify with and are
known to identify with them. By expressing the attitude that certain nonmem-
bers are the kinds of persons that the society wishes to admit more of than oth-
ers, the policy also expresses the attitude that the members who identify with
the preferred nonmembers are more valuable members of society. “We should
have more members like us than members like you” is naturally interpreted by
the minority as the kind of attitude behind the policy being proposed by the
majority. Positive discrimination in this case also implies a negative comparative
judgment about the value of members of society in the minority.

I have again deliberately left the basis on which members identify with par-
ticular groups of nonmembers open in this case. As suggested earlier, identifica-
tion on the basis of sharing the same race, ethnicity, nationality, religion, gender,
gender identity, sexual orientation, or disability gives rise to possible violations
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of the principle of equal respect for members by immigration policies. Of course,
there are likely to be important differences between these criteria in terms of
the expressive significance of their use in immigration policies. Yet policies that
would employ these criteria as reasons for excluding or giving less than equal
treatment to nonmembers share the important feature of potentially violating
the principle of equal respect for members. If we accept the principle of equal
respect for members, we recognize that societies have a duty not to implement
policies that express disrespect for members. Policies of giving less than equal
treatment to certain nonmembers can express the attitude that some members
of society are more or less valuable than others as members.

The state sovereignty view, then, contains a deep inconsistency, at least in its
contemporary forms. The justification for the wide latitude over immigration
policy that it attributes to societies purports to rest on giving members their due
morally. Yet even if we grant for the sake of argument that the rights of members
generally trump the rights of nonmembers in matters of immigration policy, we
should deny the claim that societies have wide latitude in this policy area. Indeed,
societies are greatly morally constrained when setting their immigration policies
by the requirements of the principle of equal respect for members. I have argued,
in particular, that societies may not discriminate against nonmembers—exclude
them or give them less than equal treatment—on the basis of their race, ethnic-
ity, nationality, religion, gender, gender identity, sexual orientation, or disability
when doing so would express disrespect for persons who are already members of
society. Given the racial, ethnic, national origin, and religious diversity in mod-
ern democracies, and the presence of gender diversity, trans people, sexual mi-
norities, and disabled persons in every society, these moral reasons nearly always
come into play. Notably, they are reasons that proponents of the state sovereign-
ty view are committed to recognizing in general, and they undermine the com-
mitment that makes the view distinctive. If societies do not have the moral dis-
cretion to exclude or give less than equal treatment on the basis of this range of
criteria, they are greatly constrained by the demands of morality in setting their
immigration policies. Of course, for those of us who are not committed to the
state sovereignty view, these may seem to be merely additional reasons against
discriminatory immigration policies. Yet it is important to recognize that the
state sovereignty view can be shown to be an unsatisfactory framework for the
normative assessment of immigration policies from within, by an argument that
meets its proponents on their own terms. Additionally, I will suggest that the
focus on external relationships and the principle of equal respect for members
has implications that are of independent interest beyond this internal critique of
the state sovereignty view.
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5. OBJECTIONS AND REPLIES

I will now consider and respond to some of the objections to my argument that
are likely to be raised. Along the way, I will also discuss the scope of the argu-
ment and some of the considerations that can render exclusion or less than equal
treatment of certain nonmembers permissible. Lastly, I will discuss some of the
implications that external relationships and the principle of equal respect for
members have for the permissibility of immigration policies independently of
the argument against the state sovereignty view.

As mentioned earlier, Wellman generally regards attempts to respond to cas-
es of outright exclusion by appealing to the demands of domestic justice as help-
ful to the state sovereignty view.”> However, he has also raised objections to such
attempts and stated that he is not fully satisfied with them.?® The discussion in
the ethics of immigration literature on whether policies of outright exclusion on
the basis of race or ethnicity are morally permissible arose largely in response to
Walzer’s discussion of the White Australia policy. As mentioned earlier, Walzer
holds that this policy of banning non-whites, however morally regrettable, was
not morally impermissible to implement in itself. As long as Australia ceded any
large areas of unused territory to persons seeking to establish a society that non-
whites could enter and become members of, non-whites could be excluded on
the basis of their race or ethnicity. Responding to Walzer, Michael Blake was one
of the first commentators to argue that, given the fact that Australia was not and
is not an ethnically homogenous nation, the White Australia policy was moral-
ly problematic domestically.*” Blake holds that whenever “there are national or
ethnic minorities—which is to say, the vast majority of actual cases—to restrict
immigration for national or ethnic reasons is to make some citizens politically
inferior to others.””® The goal of eliminating the presence of a group from soci-
ety through selective immigration is insulting to members of that group already
present in society, and thus morally problematic. Blake did not take this argu-
ment to undermine the state sovereignty view and Wellman at first accepted it
as a way of accommodating the intuition that the White Australia policy was
morally wrong.*® Notably, this shows that Wellman is not merely concerned to
argue for the less interesting and ambitious claim that third parties in general
should not coerce societies to adopt morally acceptable immigration policies,

25 Wellman, “Immigration and Freedom of Association,” 139—41.
26 Cole and Wellman, Debating the Ethics of Immigration, 149-50.
27 Blake, “Immigration.”

28 Blake, “Immigration,” 233.

29 Wellman, “Immigration and Freedom of Association,” 139—40.
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which even proponents of open borders can endorse. Rather, he is concerned
with what is morally wrong, which is a distinct question from what can be pre-
vented or punished by third parties.>* In later work, however, Wellman states
that he does not find Blake’s line of argument fully satisfactory because it “justi-
fies too little and too much.”*! I will explain and examine each of these charges
separately. Because of the concerns that I have with Blake’s argument and the
fact that my argument is directed against the state sovereignty view rather than
at defending it, I will respond to these objections on behalf of my own argument.

Wellman’s objection that the argumentative approach of appealing to the de-
mands of domestic justice “justifies too little” points to the fact that it focuses on
existing members of society who belong in some way to the group to be exclud-
ed. In a state that is entirely devoid of members who are in the group, Wellman
states that the argument does not deliver any verdict.*> What would be wrong,
for instance, with an entirely homogenous white society explicitly excluding all
prospective non-white immigrants? Given that most of us would find such a pol-
icy morally abhorrent, we would like to have a good argument for the view that
racially or ethnically discriminatory policies would be morally impermissible to
implement even for a racially or ethnically homogenous society. Yet it does not
seem that this approach can provide us with an argument against them.

It is correct to point out that the scope of Blake’s argument, if used to defend
the state sovereignty view, is limited in important ways. If the goal is to show that
immigration policies involving outright exclusion on the basis of race or ethnic-
ity are morally impermissible in general, it cannot be met with Blake’s argument.
In fact, there are three related but distinct concerns along these lines. First, as
Wellman points out, the argument does not establish that discriminatory immi-
gration policies would be morally impermissible for a fully homogenous society
to implement.

Second, even ethnically diverse societies would not be prohibited by the ar-
gument from discriminating against persons on the basis of race or ethnicity per
se, so long as persons of the relevant races or ethnicities were not present with-
in the society as members. Wellman’s own endorsement of Blake’s argument in
his 2008 article had a similar tendency to overgeneralize, holding that “because
no state is completely without minorities who would be disrespected by an im-
migration policy which invoked racial/ethnic/religious categories, no state may

30 For an interesting discussion of whether democratic societies could have a moral right to
implement wrongful policies and institutions, see Barry and @verland, “Do Democratic
Societies Have a Right to Do Wrong?”

31 Cole and Wellman, Debating the Ethics of Immigration, 149.
32 Cole and Wellman, Debating the Ethics of Immigration, 149.
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exclude potential immigrants on these types of criteria.”** It is true that no state
is completely without minority groups, but false that any immigration policy
invoking racial, ethnic, or religious criteria must use criteria that some members
of society fall under.

A third concern, which also highlights the importance of identification with
nonmembers, is that even if there are members of society who fall under criteria
that an immigration policy uses to discriminate against nonmembers, that policy
still may not express disrespect for them. For a variety of reasons, members may
not take it as a sign of disrespect toward themselves if nonmembers are discrim-
inated against on the basis of possessing a quality that they also possess. Perhaps
the members in question have lived in the new society for some time, and have
ceased to regard their ethnicity as an important part of their sense of self. To
take a slightly different case, they may have left their prior society during a time
of political upheaval, and now wish to distance themselves from other persons
of the same ethnicity seeking to enter. Something else is required beyond the
mere fact that members share some quality with nonmembers for the exclusion
of nonmembers on the basis of this quality to express disrespect for members.
This is a third reason why there may not be any members of society who are
disrespected by a policy of exclusion on the basis of race or ethnicity. However,
one important reason why such members might be present, and perhaps the
paradigmatic reason, is if some of them are in external relationships involving
identification with nonmembers. When members are in external relationships
involving identification with nonmembers, discrimination against nonmembers
on the basis of race, ethnicity, nationality, religion, gender, gender identity, sex-
ual orientation, or disability can express disrespect for these members.** In con-
trast to Blake’s approach, the argumentative approach that I have offered here
explains the mechanism by which core cases of discrimination toward outsiders
in the form of immigration policies manage to also discriminate against insiders.

Notably, the goal of my argument is not to show that racially or ethnically
discriminatory policies are always morally impermissible on grounds of domes-
tic justice. I view these policies as morally impermissible in virtue of wronging

33 Wellman, “Immigration and Freedom of Association,” 140.

34 Thisis not to suggest that discriminatory immigration policies cannot express disrespect for
members unless members identify with nonmembers. For instance, if all the members of
society who are in favor of a policy of exclusion intend for it to express disrespect for some
members, the policy may do so even if these members do not themselves identify with
nonmembers. It may be tempting to describe this as a case in which members are “identified
with” nonmembers by fellow members but do not identify with them. Given my purposes
in this paper, it suffices to flag the fact that these are distinct notions and that it is identifica-
tion with nonmembers on the part of members that I am interested in.
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nonmembers in general, although this is the topic of a separate paper. My inter-
est in the range of policies that considerations of domestic justice render morally
impermissible stems instead from the fact that exclusion or less than equal treat-
ment on the basis of race, ethnicity, nationality, religion, gender, gender identity,
sexual orientation, or disability can be morally impermissible on grounds of do-
mestic justice. This suffices to show that societies are greatly constrained by the
demands of morality when setting their immigration policies, undermining the
state sovereignty view’s most significant distinguishing feature, the wide latitude
that it attributes to societies in this policy area. While its scope is in a sense more
limited, then, my argument points to much broader implications of recognizing
the demands of domestic justice for immigration policy and constitutes a pow-
erful internal critique of the state sovereignty view. For this reason, Wellman’s
“justifies too little” objection has no force against my argument, while this criti-
cism does apply to Blake’s argument as a way of defending the state sovereignty
view. At this point, I will fully leave Blake’s argument aside, having demonstrated
the differences between it and my own.

Wellman also raises the objection that the argumentative approach of ap-
pealing to demands of domestic justice “justifies too much,” in the sense that
it commits us to regarding some morally permissible immigration policies as
morally impermissible. He provides a hypothetical case involving Norway and
persons of Pakistani descent living there that is supposed to bring out this judg-
ment.** Wellman has us imagine that Norwegians have a national discussion and
collectively decide that while one hundred thousand more Pakistanis would be
a welcome addition, no more than one hundred thousand should be allowed in.
There is an imagined consensus that taking in more than one hundred thousand
Pakistanis might give rise to difficult societal issues due to having a large national
origin group with its own cultural practices and traditions present within the so-
ciety’s borders. Reflecting on this case, we are supposed to consider what should
be done once one hundred thousand additional Pakistanis have entered Norway,
and whether it would be permissible for the Norwegians to decide to prevent
further immigration from Pakistan. Wellman states that he is not convinced that
doing so would be unjust, even if many members of Norwegian society who had
immigrated to Norway from Pakistan would be insulted, and understandably
so, by the policy. He thinks that something must be wrong with an immigration
policy that excludes prospective newcomers on the basis of their nationality.>
Yet he is not fully satisfied with the view that this type of immigration policy can

35 Cole and Wellman, Debating the Ethics of Immigration, 149—s0.

36 Iam grateful to an anonymous reviewer for urging me to clarify that this is a case of discrim-
ination on the basis of nationality. Separating discrimination on the basis of nationality and
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be shown to be morally impermissible to implement by appealing to demands
of domestic justice.

The hypothetical case on offer involves many factors and assumptions that
make it hard to test what our intuitions regarding it tell us about my argument.
For instance, if Norwegians of Pakistani descent were part of a national consen-
sus in favor of the proposed policy, why would some of these persons at a later
time find it insulting to continue carrying it out? However, an important fact
about the case makes it possible to accept its setup for the sake of argument
and still have grounds to reject the intuition that he reports as evidence that the
argumentative approach that I take justifies too much. It is that some of the Nor-
wegians of Pakistani descent who would live in Norway when Pakistanis would
start to be excluded would not have been members at the time of the policy’s
determination, but later would be members. Some of them would not have been
born at that earlier time, while others would have been children or adults when
the policy was put in place but not yet members of Norwegian society. This in-
cludes the one hundred thousand people who would be allowed to immigrate
under the policy. Are these people to be fully spoken for by the other Norwe-
gians of Pakistani descent whom we are to imagine having been part of a con-
sensus in favor of the policy? Should their say in this case be entirely beholden
to what other persons in their national origin group living in Norway agreed to?
These questions, which I do not think Wellman or any other liberal theorist can
provide an affirmative answer to, arise even if we grant the setup of Wellman’s
case for the sake of argument. In other words, even if we grant the premise that
the persons who agreed to the policy would have no grounds to complain about
its expressive significance later on, this does not imply that persons who did not
participate in the national dialogue would have no grounds to do so. A policy of
excluding further Pakistani immigrants on the basis of their nationality express-
es the judgment that Norwegians of Pakistani descent are not valued members
of society. The latter have standing, grounded in the principle of equal respect
for members, to reject the policy, even if we suppose that the others who agreed
to it do not. We can grant the setup of Wellman’s case, then, and nonetheless
see that the judgment that the policy of excluding Pakistanis after one hundred
thousand more have immigrated could violate the principle of equal respect for
members, and therefore be morally impermissible on grounds of domestic jus-
tice. Hence the “justifies too much” objection against the attempt to show that
policies of outright exclusion are morally impermissible on grounds of domestic
justice that Wellman has provided does not go through. The argument that I

ethnicity, of course, will be difficult in many real-world cases. Addressing these difficulties
would go beyond the bounds of the present article.
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have provided allows us to give a principled response to this objection, even if

we grant the terms of Wellman’s case.’’

To anticipate further objections, I will make two additional points of clarifica-
tion. First, my argument concludes that societies cannot implement discrimina-
tory immigration policies when these policies would also involve discrimination
against members. However, this should not be taken to suggest that I regard all
restrictions on immigration as morally impermissible. Even the most steadfast
proponents of the open borders position generally hold that threats to national
security and social order, such as enemies of the state and persons with serious
criminal records in their country of origin, may be excluded. Societies are cer-
tainly permitted to exclude terrorists or members of criminal organizations like
the Mafia to protect their members from these threats, even when some such
persons are also members of society. Similarly for policies that exclude persons
with highly morbid and contagious diseases whose presence would genuinely
and significantly threaten public safety, even if these diseases afflict some mem-
bers of society.*® The attitudes naturally interpreted as lying behind such policies
need not express disrespect for any members of society. Of course, we may have
reason to be skeptical of the legitimacy of particular uses of these criteria, for
instance if a country used them to exclude only persons from a particular ethnic
group or religion. Merely cosmetic attempts to hide discriminatory intentions

37 Ananonymous reviewer has raised the issue of whether, rather than blanket exclusion after
a certain number have entered, Norway could introduce an annual quota to control the rate
of migration from Pakistan in order to support immigration integration. On my view, if the
sincere goal of this policy is to help Pakistanis integrate into Norwegian society, and that
goal cannot be accomplished equally well in some other way, such a policy would not in any
obvious way express disrespect for Norwegians of Pakistani descent. Indeed, it would partly
be designed to help them, as integration benefits both immigrants and the receiving society.
Of course, the policy’s goal must be genuine and not a cover for discriminatory attitudes, as
the National Origins Formula in the United States had been and was abolished under the
Immigration and Nationality Act of 1965, Pub. L. No. 89-236, 79 Stat. 911 (1965), also known
as the Hart-Celler Act, largely on that basis. For a detailed discussion of this transitional
period in American immigration law, see Joppke, Selecting by Origin, ch. 2. I am grateful to
the reviewer for raising this point.

38 In addition to permitting these grounds for exclusion, which even open borders advocates
allow, certain forms of preferred treatment in favor of particular groups can be permissible
on my view. For instance, it is plausible that a society may give a preferred immigration sta-
tus to persons who have been victims of injustices that it has perpetrated without expressing
the attitude that any members of society are less than equal to one another. This is perhaps
part of justification for the Orderly Departure Program, created in 1979 under the United
Nations High Commissioner for Refugees, which involved the United States taking the li-
on’s share of Vietnamese refugees after the Vietnam War. I am grateful to two anonymous
reviewers for urging me to clarify these points.
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are not significantly different from policies that involve upfront discrimination
morally. These policies would still violate the principle of equal respect for mem-
bers, whereas policies genuinely grounded in realistic concerns for national se-
curity or social order would not.*

Second, my argument is compatible with a plausible commitment to re-
sponsibilities of immigrants to integrate into the receiving country’s political
culture in various ways.** Indeed, it is compatible with the view that reasonable
adjustment is required both of immigrants and members of the receiving soci-
ety. This may have been another confounding factor in Wellman’s case, where
it is presumed that the Norwegians of Pakistani origin must not be allowed to
increase their numbers by more than one hundred thousand or else difficult so-
cial and political issues might arise. If this were a genuine worry, we might won-
der whether members of that community were doing their part to integrate into
Norwegian society. If they were not, some immigration policy that would reflect
this problem could be justified, but it is far from clear that exclusion of all per-
sons of Pakistani origin would be the morally and practically preferred choice. It
is even further from the truth, as far as I can tell, that Norwegians would regard
this example as realistic. Indeed, Norway is one of the countries most commit-
ted to equality and nondiscrimination, and Pakistani-Norwegians are well-inte-
grated on the whole. Generous immigration policies of societies like Norway are
testament to their commitments to these values and the possibility of mutual
adjustment in a world in which movement is often necessary. The challenges we
face in advancing together as fellow members of liberal societies should be sur-
mounted by policies and approaches that are consonant with our own principles.
Exclusion or less than equal treatment on the basis of race, ethnicity, nationality,
religion, gender, gender identity, sexual orientation, or disability would conflict
with the principles that we strive to secure in the name of liberal values.

Moreover, even if one accepts my argument against the state sovereignty
view, one might wonder whether external relationships that involve identifica-
tion and the principle of equal respect for members have further implications
for the ethics of immigration. If someone is inclined to regard any restrictions
on entry as impermissible, aside from restrictions that are genuinely required
to maintain national security or social order, of course these considerations will
not add much more than additional reasons against restrictive policies. However,

39 As Sarah Fine points out, the long history of racial and ethnic criteria being used in the
immigration policies of liberal democracies may mean that employing skill-based or other
types of criteria in contemporary societies in particular ways will be morally problematic.
See Fine, “Immigration and Discrimination.”

40 See Miller, “Immigrants, Nations, and Citizenship,” for an account of these responsibilities.
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I do think that cases can be given where a moderate position would regard cer-
tain policies as permissible to implement when only the claims of nonmembers
are in view, but impermissible once the argument from disrespect for members
is added. Consider a policy of excluding immigrants who have disabilities that
would be costly to accommodate in terms of healthcare resources. On the face
of it, it may seem reasonable for societies to appeal to the cost of taking certain
groups of immigrants in when deciding whom to admit. The policy involves ap-
peal to excessive costs rather than exclusion simply on the basis of having a dis-
ability, where the latter may seem morally impermissible to us but the former is
not obviously so. When we consider the fact that there are already persons in the
society with disabilities that involve similar medical costs to the projected costs
that would be used to justify exclusion, the moral situation arguably changes.
This is because the policy expresses the attitude that members with these dis-
abilities are a burden on society, contributing less than they receive. Indeed, the
Canadian immigration policy of using an excessive demand clause to exclude
nonmembers with costly disabilities has been opposed, and I think rightly, by
the Council of Canadians with Disabilities partly on the grounds of these kinds
of considerations.*' It may be reasonable for societies to consider costs in terms
of societal resources when setting their immigration policies, but excluding per-
sons with costly disabilities expresses disrespect for members, and is not the
only way of managing these costs. It is arguably also the case that policies that
would exclude immigrants on the basis of lacking financial resources might be
permissible, even if ungenerous, when only the claims of outsiders are taken into
account, but impermissible in virtue of expressing disrespect for poor persons
within society.** For similar reasons, it may be impermissible to exclude cer-
tain immigrants on the basis of age, for instance in skilled-worker admissions.*?

41 Immigration and Refugee Protection Act, 2001 S.C., ch. 27, s. 38(c). The Council of Cana-
dians with Disabilities has stated that “the current law devalues Canadians with disabilities
and does nothing to recognize the contribution persons with disabilities and their families
can and do make to Canadian society.” “Immigration,” accessed August 30, 2014, http://
www.ccdonline.ca/en/socialpolicy/immigration.

42 Joseph Carens holds that this sort of policy is not unjust if, contrary to his own considered
view, states are morally entitled to control their borders. See Carens, The Ethics of Immi-
gration, 179. With regard to the use of skill-based criteria in immigration, Ayelet Shachar
raises important questions about the risks that the use of skill as a qualification for acquiring
citizenship may pose to the stability of political equality and shared notions of societal be-
longing among citizens. See Shachar, “Selecting By Merit.”

43 Of course, in the case of spousal reunification, policies that set lower limits on age can be
morally permissible and need not express disrespect for any members of society. Such poli-
cies may have the legitimate aim of protecting people who would be brought in as underage
brides. However, the Danish Immigration Service’s “24-year rule,” which set the age restric-
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Such policies are typically justified in terms of long-term productivity but have
been opposed on the grounds that they involve problematic age discrimination
against members of society.** I cannot discuss these cases at length here, but
they suggest paths that can be explored with the argumentative resources used
in this article that go beyond the argument against the state sovereignty view.

Additionally, the option of embracing the view that disrespect for even one
member is morally significant is compelling, I hold, in thinking through the im-
plications of equal respect for members. To build on the previous example in-
volving disability, there being only one member of society with a costly disabil-
ity makes the difference between the policy being morally impermissible and
being morally permissible to implement, all else being equal. It may be worse in
general to discriminate against larger numbers of members than smaller num-
bers, but the moral difference between zero and one disabled member of society,
for instance, is greater here than the difference between forty-nine and fifty. If we
take equal respect for members seriously, then this requires that policies not ex-
press disrespect for any members unless there is a very significant moral reason
to do so. It would be hard to make the case that the only way of managing the
potential costs of allowing nonmembers in is to exclude nonmembers with cost-
ly disabilities outright. Again, I must leave the details of this sort of proposal for
further work. Still, it is an important consequence that disrespect for even one
member of society would be this significant, which should be explored outside
of the argument against the state sovereignty view.

6. CONCLUSION

I argued in this article that the state sovereignty view in the contemporary eth-
ics of immigration literature is unsatisfactory. This view grants societies wide

tion for spousal reunification at twenty-four in Denmark, has come under sharp criticism
on the basis that it expresses discriminatory attitudes toward Muslims and is ineffective in
achieving its stated purpose of protecting women in forced marriages. As I noted above, the
use of age and other criteria can violate the principle of equal respect for members when
they are used as a cover for discriminatory attitudes toward particular social groups. I am
grateful to an anonymous reviewer for encouraging me to consider the permissibility of
different uses of age as a criterion in immigration policy.

44 The Australian organization cota (formerly the Council on the Ageing), which is intend-
ed to represent elderly Australians, has opposed the use of fifty years of age as a cutoff for
skilled worker migrants on the grounds that it conflicts with the Age Discrimination Act of
2004, even though the act itself treats migration as an exempt category. See Bolton, “How
Old Is Too Old to Become a Migrant?” Opponents of this age restriction also note that
similar restrictions are not used in the United States or the European Union. See Biggs,
Fredvang, and Haapala, “Not in Australia.”



Immigration Policy and Identification Across Borders 301

latitude in determining and implementing their immigration policies. The argu-
ments that Walzer and Wellman provide in defense of the state sovereignty view
both rely on the premise that the rights of members generally trump the rights

of nonmembers in matters of immigration policy. Yet even if we grant them this

premise for the sake of argument, it does not follow that societies can refuse or
prefer nonmembers at their discretion. If members of a society are parties to

external relationships involving identification with nonmembers on the basis of
a shared race, ethnicity, nationality, religion, gender, gender identity, sexual ori-
entation, or disability, immigration policies that discriminate against nonmem-
bers on the basis of these qualities may express disrespect for members. Hence

societies are greatly constrained by the demands of domestic justice when set-
ting their immigration policies on grounds that are internal to the state sover-
eignty view, and the view is internally inconsistent. After giving this argument,
I discussed and responded to objections that Wellman has raised against the

argumentative approach that I take, anticipated further objections, and suggest-
ed additional implications of the approach that would go beyond the argument

against the state sovereignty view. In the absence of further objections, it seems

that we should put aside the state sovereignty view when attempting to deter-
mine what types of immigration policies are and are not morally permissible for

societies to implement.**

Brooklyn College, cuny
Australian National University
matthew.lindauer @anu.edu.au
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CAN WE INTEND THE PAST?

Oded Na'aman

N THE BURGEONING LITERATURE on the rationality of regret, Jay Wallace’s

The View from Here has played an important role. It is a book full of provoc-

ative and gripping ideas. One such idea concerns the way in which our love
and attachment may, and often do, implicate us in the wrongs and evils of the
past. In particular, Wallace argues that our love and attachment involve some-
thing like a willingness to bring about the necessary conditions for the existence
of their objects, even when those conditions involve wrongs and evils that we
should not be willing to bring about. Therefore, the persons and things that are
most important to us implicate us in their morally dubious genealogy.

Wallace calls the backward unfurling of intention due to one’s present attach-
ments the affirmation dynamic. Some have found the affirmation dynamic plau-
sible and offered further defense of it.! Others have found plausible a qualified
version of the affirmation dynamic.” I argue that the affirmation dynamic is im-
possible, at least as Wallace construes it. In particular, I argue that the idea that
we may have intention-like attitudes about the past is fundamentally confused. It
betrays a misguided conception of retrospection as involving a choice between
courses of history. As an alternative to this timeless conception of retrospection, 1
briefly propose that retrospection is diachronic: it begins after the moment of
choice or action has passed and unfolds over time and in accordance with its
own standards of appropriateness. Contrary to Wallace’s view, affirming and re-
gretting the past involve no longer viewing it as a matter of choice.

We may regret the past in various ways. However, according to Wallace, all-in
regret involves an on-balance preference that the object of regret did not occur.?
Wallace’s counterpart to all-in regret is on-balance affirmation. On-balance affir-

1 Kolodny, “Dynamics of Affirmation.”
2 Nagel, “An Invitation to Hand-Wringing”; Munoz-Dardé, “Puzzles of Regret.”
3 Wallace, The View from Here, 5.
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mation involves an on-balance preference that the object of affirmation did oc-
cur. In regretting or affirming (I henceforth drop the qualifications “all-in” and
“on-balance”) we settle the question: “Would we, knowing what we now know
about how things have since played out, bring it about that things were other-
wise in the respect that we are focusing on, if it were in our power to do so?”* The
attitudes of regret and affirmation are therefore like conditional intentions. They
involve a commitment to doing something in certain conditions. These attitudes
are only like conditional intention because the conditions they invoke will never
obtain and therefore these attitudes will never lead to action.®
Affirmation of one object, according to Wallace, has a way of spreading to
others. The people we love and the projects to which we are attached give us
powerful reasons to affirm them.® The affirmation that is called for with regard
to objects of love and attachment is especially demanding, for it involves being
“glad on balance that those objects are part of the history of the world, taking into
account the totality of things that they involved.”” Crucially, Wallace claims that
this unconditional affirmation entails a commitment to affirming “the historical
conditions that were necessary for the existence of the thing that one affirms.”®
Such affirmation is incompatible with regret, and therefore our unconditional
affirmation of the objects of our attachment precludes regretting any of the nec-
essary conditions (whether causal or constitutive) for their existence. This is the
affirmation dynamic.

II

The affirmation dynamic leads to serious trouble. The causal lineage that made
one’s objects of attachment possible is bound to involve some deeply regrettable
events somewhere along the way. I, for one, can confidently say that neither my
existence nor the existence of most of the people I love would have been possi-
ble if it were not for the occurrence of the Holocaust. Similar concerns arise with
regard to many of the projects and activities we cherish. For instance, Wallace
remarks that the readers of his book are likely to be attached to academic philos-
ophy, itself a “bourgeois pursuit” made possible by serious past (and present) in-
justice. Once we consider the intricate courses of history that made the objects
of our attachments possible, none of us remain unscathed by their sordid past.

Wallace, The View from Here, 62
Wallace, The View from Here, 55-57.
Wallace, The View from Here, 75.
Wallace, The View from Here, 75.
Wallace, The View from Here, 75.
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We are committed to willing those evils and wrongs without which the objects
of our attachments would not have existed.

Thomas Nagel accepts the affirmation dynamic but in light of its disturbing
upshots claims it should be contained: “our affirmation of anything ... is bound-
ed by a statute of limitations on its reach into the past. We can take much about
the world that we have not created, good and bad, as simply given, and limit
our affirmations and regrets to what is downstream from that.” Niko Kolodny
defends Wallace’s unbounded affirmation dynamic by arguing against Nagels
proposed cutoff point.'"® Why does the affirmation of an object of attachment
commit us to affirming all the necessary conditions for its existence? Kolodny
argues this is due to the principle of instrumental rationality, according to which
if one intends an end one is committed to intending the necessary means to it.

Let me briefly rehearse Kolodny’s argument. As Wallace argues, and both
Kolodny and Nagel accept, by affirming an object of our attachment we intend
to bring it about if we could. If a past wrong was necessary for the existence of
the object of our attachment, then if we could bring it about this wrong would be
a necessary means for the existence of the object of our attachment. Given that
we intend to bring about the object of our attachment, the principle of instru-
mental rationality commits us to intending to bring about the necessary means
to it, including the past wrong. It does not matter where on the axis of time the
past wrong lies; what matters for our commitment to affirming it is only that it
was necessary for our end, that is, for the existence of the object of our attach-
ment. Thus, instrumental rationality leads us from affirming the object of our
attachment to affirming all of its necessary conditions.""

111

Kolodny’s argument is valid, but it relies on a premise that both Nagel and
Kolodny accept without question: that regret and affirmation are intention-like
attitudes. If this premise is false, and regret and affirmation should not be con-
strued as intention-like attitudes, then it is also false that by failing to affirm the
necessary conditions for the existence of one’s object of affirmation one fails to
intend the necessary means for one’s end. The affirmation dynamic would be
blocked right from the start. The principle of instrumental rationality does not
plausibly apply to wishes, for example, because they do not relate to action as
intentions do.

9 Nagel, “An Invitation to Hand-Wringing,” 25-26.
10 Kolodny, “Dynamics of Affirmation.”

11 Kolodny, “Dynamics of Affirmation,” 772.
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One crucial element of intention, conditional or not, is that from the agent’s
point of view it might lead to action. In other words, one cannot intend what
one takes to be impossible.'* If I went to sleep early last night then I cannot go
to sleep early last night again; if I did not go to sleep early last night then I can
never do so. But if I believe that it is impossible for me to go to sleep early last
night, then it is impossible for me to intend to go to sleep early last night, even
though it is perfectly possible for me to regret not doing so or to be glad I did."?
Regret and affirmation cannot be like intending a past occurrence since they are
possible when the latter is not.

Wallace, however, does not suggest that in regretting or affirming a past
occurrence we actually intend to change or repeat that very same occurrence.
Rather, he argues that in regretting or affirming a past occurrence we intend to
change or repeat it if we could. Wallace may therefore grant that if one believes
[¢-ing in c] is impossible then it is impossible that one intends [to ¢ in c]. And
yet Wallace may still insist that when one believes [¢-ing in c] is impossible, one
may consistently believe that [¢-ing if c] is possible and therefore intend [to ¢ if
c]. The reasoning might be the following: if ¢ is impossible, then it will never be
the case that ¢ obtains and I do not ¢, so my success at [¢-ing if c] is guaranteed.
The impossibility of the antecedent guarantees the satisfaction of the intended
conditional.

This maneuver, however, is too successful. Since [¢-ing if c] is trivially sat-
isfied due to the impossibility of ¢, there is nothing I need to do in order to [¢
if c]. In particular, I do not ever need to intend to ¢. My conditional intentions
are empty when I take them to be trivially realized. Consider my intention to
run in the street naked if 2 + 2 = 5. Since I believe the antecedent impossible, I
may intend never to run in the street naked and still coherently intend to do so
if 2 + 2 = 5. Whether because I cannot intend what I take to be impossible or
because I believe the condition of my intention is impossible, I do not intend
anything at all. As I said, it is crucial for intention that from the agent’s point of
view it might lead to action.'*

By contrast, it is precisely the impossibility of action that makes room for
regret. It is distinctive of regret that it is directed toward settled facts. Even if we
can act to mitigate the negative consequences of a regrettable choice or compen-

12 Davidson, “Intending,” 100-1. For the purposes of this discussion, I use “believe impossible”
and “take to be impossible” interchangeably.

13 Note that I might falsely believe it possible for me to go to sleep early last night, in which
case it would be possible for me to intend to do so. We cannot do what is impossible, but we
can intend it as long as we believe it possible.

14 Hills (“Hindsight,” 11-12) makes a similar point.
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sate those harmed by it, our regret is intelligible only on the assumption that we
take the choice itself to be irreversible. We can wish we did not make it, or wish
we could go back and choose differently, but we can intend neither. To say that
affirmation and regret are different from conditional intentions only in that their
conditions are taken by the agent to be impossible is to say that affirmation and
regret are nothing like conditional intentions.

v

I said earlier that many of the people I love would not have existed were it not

for the occurrence of the Holocaust. Clearly, it would be insane of me to intend

the occurrence of the Holocaust for the sake of the individuals whose existence

was made possible by it. But why would it be insane? Wallace and Kolodny are

impressed by the fact that I cannot justify causing so much evil and suffering for
the sake of my few friends and family members. But to stop here would be to

overlook a further aspect of my would-be insanity, namely, that by intending to

bring about the Holocaust for the sake of the existence of my loved ones I would

be treating the occurrence of the Holocaust as unsettled. That is, by intending to

bring about the Holocaust I would commit myself to the possibility of actually

bringing about the Holocaust. I would thereby fail to appreciate the fact that the

Holocaust is an event that lies in the past and whose occurrence I can do abso-
lutely nothing about. A willingness to bring about an event like the Holocaust is

morally insane; a willingness to bring about the Holocaust is plain insane.

The idea that we can have intentions about the past can seem plausible if we
conceive of retrospection as a choice between courses of history. Such a choice
would aspire to take into account the totality of occurrences in each possible
chain of events to determine which course of history should be chosen on bal-
ance.'® On this timeless conception of retrospection, as we might call it, our regret
and affirmation reflect where we happen to be in history, but they are justified by
a more fundamental choice that is not itself expressive of any course of history.
Our location in time should not impact our evaluation of each course of history
taken as a whole. Intending a past occurrence does not seem insane since the
intention is expressive of one’s endorsement of an entire course of history con-
sidered from an atemporal point of view. In light of this model of retrospection,
our commitment to people with whom we happen to coexist at the expense of
those who existed before us seems difficult to justify.'®

15 Again, Hills makes a similar point (“Hindsight,” 19).
16 Setiya (“The Ethics of Existence”) claims that we should prefer the existence of those who
coexist with us over their nonexistence. However, his claim seems difficult to square with
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Wallace is not alone in implicitly assuming such a timeless conception of ret-
rospection. Kieran Setiya recently discussed retrospection as a preference be-
tween “world-histories.”’” And John Rawls relies on this model of retrospection
for his view of rational regret. According to Rawls, regret about one’s choices is
rational when the choices were not part of one’s rational life plan, understood
as the plan “that would be decided upon as the outcome of careful reflection in
which the agent reviews, in the light of all the relevant facts, what it would be like
to carry out these plans and thereby ascertained the course of action that would
best realize his more fundamental desires.”'® According to Rawls, in making a
particular choice a rational person endorses a life plan of which the choice is a
component; correspondingly, in regretting a particular choice a rational person
disowns a life plan of which the choice is a component. In short, for Rawls, every
rational choice is a choice of a whole life plan, which spans backward and for-
ward in time. Therefore, in intending a specific choice a rational agent intends its
rational future as well as its rational past.

A%

A focus on the choice- and action-guiding roles of practical reason might have
led philosophers to endorse a timeless conception of retrospection: a concep-
tion of retrospection as a choice of history. But retrospection should not be con-
strued as a futile attempt to undo or redo history as viewed from a point of view
outside of it. Rather, retrospection occurs when the past is already settled and
the space for intention is closed; it occurs in time and over time and may involve
various complicated emotions and thoughts.

For example, a diachronic model of retrospection differs from a timeless
model of retrospection in making room for non-comparative preferences or
wishes. In a choice situation, preferences are naturally interpreted as compar-
ative: a preference against one option tells in favor of the alternative, and vice
versa. Accordingly, if we model retrospection on a choice between courses of
history, then a preference against one course of history tells in favor of another.
That this model is mistaken is demonstrated by the fact that we often have ratio-
nal non-comparative preferences about the past. When I order the burger but

his timeless conception of retrospection, in which our attitudes toward the past are deter-
mined by our overall evaluations of possible courses of history. Setiya’s claim about prefer-
ences regarding coexisters may therefore seem like an ad hoc exception made to accommo-
date intuitions that tell against his timeless conception of retrospection.

17 Setiya, “The Ethics of Existence,” 294, and “Retrospection,” 10.

18 Rawls, A Theory of Justice, 415-16.



310 NA’AMAN

later wish I had the schnitzel instead, I have a comparative counterfactual wish,
but if the burger gave me food poisoning I might simply wish I did not have it
without having any replacement in mind, in which case I have a non-compara-
tive counterfactual wish. Preferring or wishing that things were otherwise does
not rationally commit us to preferring the most likely alternative, or any specific
alternative at all for that matter.

Upon reading the memoirs of Jean Améry, Primo Levi, or Robert Antelme, I
am horrified by the events of the Holocaust and wish with all my heart that they
did not occur. But I do not thereby commit myself to preferring any specific
alternative history, and I certainly do not commit myself to preferring a history
in which my loved ones did not exist. Appropriate retrospection might preclude
a consistent view of our preferred course of history. This is an important les-
son from Wallace’s affirmation dynamic: there is probably no causally possible
course of history that would satisfy all our most fervent retrospective prefer-
ences—no one course of history that we favor over all others given the totality
of things it includes. But this is as it should be given that history is not, for us, a

matter of choice.®

Stanford University
onaaman@stanford.edu
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HYBRID NON-NATURALISM DOES NOT
MEET THE SUPERVENIENCE CHALLENGE

David Faraci

T IS WIDELY AGREED that normative properties supervene on natural prop-

erties. Non-naturalists face a distinctive challenge to explain this relation.

Unlike other metanormative contenders, non-naturalists take normative su-
pervenience to be a relation between metaphysically discontinuous kinds: natural
properties and sui generis normative properties. As Tristram McPherson force-
fully argues, that discontinuity makes it difficult, if not impossible, for non-nat-
uralists to explain supervenience.! And it is widely accepted that an inability to
explain a necessary relation between distinct kinds—at least insofar as that rela-
tion demands explanation—is a significant theoretical cost.

Stephanie Leary argues that non-naturalists can meet this explanatory de-
mand by positing the existence of hybrid normative properties.> These proper-
ties serve as a kind of “double-sided tape,” allowing a natural property to ground
a sui generis normative property (e.g., goodness) without violating non-natural-
ism’s commitment to metaphysical discontinuity—i.e., without that grounding
relation’s holding in virtue of the nature of either the natural properties or the sui
generis normative properties themselves.? Each hybrid normative property H has
two key features: (i) it is part of the (constitutive immediate) essence of H that
some natural property G grounds H’s instantiation and (ii) it is part of the essence
of H that H grounds the instantiation of some sui generis normative property F.*

1 McPherson, “Ethical Non-Naturalism and the Metaphysics of Supervenience.”

2 Leary, “Non-Naturalism and Normative Necessities.” Many of the passages from Leary
herein are offered in response to McPherson’s charge that proposals like hers fall prey to
“bruteness revenge,” that they offer “an explanation of one necessary connection only by
covertly relying on a second brute necessary connection” (McPherson, “Ethical Non-Natu-
ralism and the Metaphysics of Supervenience,” 222-23). My arguments can be seen as clari-
fication and extension of McPherson’s objection.
Leary, “Non-Naturalism and Normative Necessities,” 99.

4 Leary follows Fine (“Senses of Essence”) in distinguishing constitutive immediate essences
from those that are consequential or mediate. Except where I rely on these distinctions ex-
plicitly, all mentions of “essence” should be taken to refer to constitutive immediate essence.
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For example, one might claim that being in pain is such a property: that
it’s part of the essence of being in pain that (a) if one’s C-fibers are firing,
then one is in pain, and (b) that if x is a painful experience, x is bad.®

Unfortunately, this proposal does not meet the supervenience challenge. To see
this, begin with Leary’s formulation of supervenience:*

Strong Supervenience:
(VFin A)(Vx)[Fx — (3G in B)(Gx & O,(Vy)(Gy — Ey))]

A is the class of normative properties and B is the class of natural properties.
Thus, according to Strong Supervenience, for every normative property F, each
instantiation of F is metaphysically necessitated by the instantiation of some nat-
ural property G. With Ay as the class of sui generis normative properties, Leary’s
proposal entails:

Hybrid Property:
(VFin Agg)(3H)(3G in B)[O(Gx — Hx) & O, (Hx — Fx)]

Hybrid Property does not entail Strong Supervenience. It entails that G is sufh-
cient for F. It does not entail that the instantiation of one or more members of B
(i.e, of at least one natural property) is necessary for the instantiation of F, and
thus does not entail that F supervenes on the set of natural properties. The latter,
Leary claims, is explained by her essentialist metaphysics:

The background essentialist metaphysics explains why it’s metaphysically
necessary that, if x has some sui generis normative property, x has some
natural property that is involved in the essence of whatever hybrid prop-
erties ground it. On the essentialist framework, no grounding facts are
fundamental—they are all grounded in essences. So, no derivative prop-
erty F can be instantiated by x unless x has some more fundamental prop-
erty G and there is an essential connection between being F and being G.”

Leary makes two key claims about F in this passage. First, she claims that F is a
“derivative property”—i.e., is always grounded. Second, she claims that Fis always
grounded in some natural property. But it is important to see that neither Hybrid
Property nor essentialist metaphysics entails these claims. Even if H grounds F in

5 Leary, “Non-Naturalism and Normative Necessities,” 98.

6 Leary, “Non-Naturalism and Normative Necessities,” 80, adapted from Dreier, “The Super-
venience Argument Against Moral Realism.”

7  Leary, “Non-Naturalism and Normative Necessities,” 102.



314 FARACI

one case, F might be ungrounded in another.® And even if F is always grounded,
it does not follow that it is always grounded in some natural property.

By contrast, in many other cases essentialist metaphysics does guarantee nec-
essary conditions for property instantiation. Because it is in the essence of H to
be grounded in G, G is necessary (and arguably sufficient) for H, and thus we
know both that H is derivative and that it is always grounded in a natural prop-
erty. But this is precisely because the relevant grounding relation holds in virtue
of the essence of the grounded property. Where the grounding relation holds in
virtue of the grounding property, as in the relation between H and F, it follows
only that the base property is sufficient.

Why, then, does Leary claim that, given her essentialist metaphysics, her pro-
posal entails that instantiation of at least one natural property is necessary for
instantiation of any given sui generis normative property? One possibility is that
she is making the mistake of thinking that all essence facts entail some relevant
necessity. But a more charitable interpretation is available. Consider the follow-
ing passage:

Facts about what is essential of what are autonomous: they are brute in the
sense that they are simply not the sorts of facts that can, in principle, have
a metaphysical explanation. So, taking it to be brute that certain hybrid
properties exist and others don’t is not problematic. The question of what
metaphysically explains such facts does not legitimately arise.”

This recommends the following reading. The non-naturalist needs to show that
there is a possible metaphysical explanation for natural properties’ necessitating
sui generis normative properties. Hybrid properties provide such an explanation.
Now suppose there are hybrid properties with one sort of essence: they “tape”
sui generis normative properties to natural properties. Suppose also that sui ge-
neris normative properties are always grounded and that there are no properties
that “tape” sui generis normative properties to themselves or to other non-natural
properties. Given those suppositions, Strong Supervenience holds as a universal
generalization—indeed, a necessary one, given that it is a generalization from
essences. And since essence facts do not admit of explanation, the explanatory
buck stops here.

This reading is more charitable, but the argument fails. If we grant the au-
tonomy of essence, it follows that we cannot raise questions about facts of the

8 Leary might argue that if “x is F” is grounded, then for all y, “y is F” is grounded. But there
is little reason to think this when the grounding relation holds in virtue of the essence of the
grounding property.

9 Leary, “Non-Naturalism and Normative Necessities,” 102.
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form “Y is part of the essence of H” But it does not follow that we cannot raise
questions about facts of the form “There are no properties with essence Z” Cru-
cially, it is a fact of this latter sort we are concerned with, not the former. The
non-naturalist is challenged to explain why it is impossible for normative prop-
erties to be ungrounded or fully grounded in other non-natural properties. With
respect to Leary’s proposal, this prompts the questions: (i) why is it impossible
for there to be sui generis normative properties that are ungrounded, and (ii) why
is it impossible for there to be properties whose essence it is to ground sui generis
normative properties, but which are themselves ungrounded or fully grounded
in other non-natural properties? These questions remain unanswered.

Here, Leary might double down on the above reading, insisting that the au-
tonomy of essence entails that facts about which essences are impossible are also
brute. But this is not the case. Consider:

Prime: No number has the essence: (i) is greater than 2; (ii) is prime; (iii)
is even.

Suppose someone were to claim that any demand to explain Prime is both suf-
ficiently met and can only be met by listing the prime numbers and noting that
none of those greater than 2 are even. This would be doubly mistaken. This re-
sponse does not meet the explanatory demand in question, for the fact that the
prime numbers greater than 2 are all odd is precisely what we are being called
to explain. Moreover, an explanation is available: prime numbers are divisible
exactly by themselves and 1, but all even numbers greater than 2 are divisible by
at least themselves, 1, and 2.

To better understand how this explanation works, it will be useful to mark
the distinction between constitutive and consequential essences. Q is part of the
constitutive essence of W if Q is essential to W but is “not had in virtue of being
a consequence of some more basic essential properties” of W.'° R is part of the
consequential essence of W if R is essential to but not constitutive of W. Prime
claims that a certain constitutive essence is impossible. This turns out to be true
because the negation of one of the listed features, evenness, is entailed by the
essences of the other two, primeness and being greater than 2—i.e., there are no
even prime numbers greater than 2 because oddness is part of the consequential
essence of being a prime number greater than 2.

In the case of Prime, all of this is a matter of logical necessity. In other cases,
the explanation is metaphysical. Consider:

10 Fine, “Senses of Essence,” 57.
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Color: No object has the essence: (i) is red all over; (ii) is green all over.

Like Prime, Color is a claim about the impossibility of a certain constitutive
essence that is true in virtue of the consequential essences of its parts: colors
are metaphysically incompatible, such that red metaphysically necessitates not-
green and vice versa. Crucially, these explanations do not violate the autonomy
of constitutive essence; no explanation is offered for the essences of primeness,
oddness, redness, or greenness.

These cases demonstrate that the impossibility of at least some constitutive
essences can be explained, either logically or metaphysically, without violating
the autonomy of constitutive essence. By contrast, Leary asks us to accept that
the following neither can be explained nor demands explanation:

Natural Grounds: No property has the essence: (i) grounds or is identical

to a sui generis normative property; (ii) is not grounded in any natural

property.11
We should reject her request. First, we have good reason to think that Natural
Grounds in particular is explicable. Return to Prime and Color. These can be stat-
ed as universal generalizations. But our knowledge of them does not proceed via
generalization; we do not need to know what the prime numbers are, or what
the red and green objects are, to know that Prime and Color are true. The best
explanation for this ability is that we (implicitly or explicitly) recognize that they
are true in virtue of the nature of the properties they concern. Given this, even
if the explanation offered above were not readily apparent, we would have good
reason to suspect that such a further explanation is available, that Prime and Col-
or are not merely true in virtue of which particular numbers are prime and which
particular objects are red and green.

The same is true of Natural Grounds. We do not know Natural Grounds is
true by generalization from our knowledge of particular supervenience relations
(and definitely not by knowing which hybrid properties exist!). The superve-
nience of the normative on the natural is a point of much broader agreement
than which things are (e.g.) good and bad. And most of us are confident that
supervenience holds regardless of our level of uncertainty about which things
are good and bad. Again, this seems best explained by our (implicit or explicit)
recognition that Natural Grounds is true in virtue of the nature of the related
properties themselves, of the natural and sui generis normative properties. In-
deed, this is precisely the sort of explanation that other views in normative meta-

11 The “is identical to” disjunct accommodates the possibility that some sui generis normative
properties are ungrounded.
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physics provide—e.g., for some naturalists, that natural properties feature in the
essences of normative properties.'?

What is more, we have good reason to think that all claims of the impossibili-
ty of constitutive essences are explicable. This is because it is eminently plausible
that the possible elements of essences are infinitely re-combinable, except where
those elements logically or metaphysically exclude one another. Consider an
analogy with concepts—a particularly apt analogy, given that essential necessity
is often taken to be analogous to analyticity. In general, we expect conceptual el-
ements to be similarly re-combinable. We accept the impossibility of the concept
UNMARRIED MARRIED PERSON because its elements are clearly inconsistent. But
suppose some theory holds that the concept UNMARRIED TALL PERSON is im-
possible. This demands explanation. And it should be clear that the theory can-
not sidestep this demand by claiming that conceptual content is autonomous.

This last point shows us why hybrid non-naturalism not only fails to meet the
supervenience challenge, but should not even be taken to have made progress
with respect to it.!* True, hybrid non-naturalism explains how natural properties
could necessitate sui generis normative ones. But this leaves Natural Grounds un-
touched. I have suggested that, if Natural Grounds is true, it must be so because
the combination it denies—grounding or being a sui generis normative property,
but not being grounded in any natural property—is ruled out by some logical or
metaphysical relation between those elements. But precisely what motivated the
hybrid view was acceptance of critics’ claim that non-naturalism is incompatible
with the existence of such logical or metaphysical relations between natural and
sui generis normative properties.

My personal inclination is to think that this is a problem with non-naturalism
itself, in which case hybrid non-naturalism’s limited victory here is Pyrrhic, since
the overarching challenge cannot be met. But if, instead, the problem is essen-

12 Though for important concerns about this explanation, see Mitchell, “Mixed Up about
Mixed Worlds?”

13 See Elliott (“How to Make Progress against the Supervenience Challenge”) for arguments
that Leary does make progress. As will be clear from what follows, I agree with him that she
makes progress in one sense: we can separate out Strong Supervenience into necessary and
sufficient conditions, and Leary’s account explains the sufficient condition. But I see this as
a Pyrrhic victory, at best, since her proposal seems to make explaining the necessary condi-
tion impossible.
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tialist metaphysics, hybrid non-naturalism makes progress only inasmuch as it
takes one step forward, two steps back.'*
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IS AGENT-NEUTRAL DEONTOLOGY POSSIBLE?

Matthew Hammerton

T IS COMMONLY HELD that all deontological moral theories are agent-rel-

ative in the sense that they give each agent a special concern that she does

not perform acts of a certain type rather than a general concern with the
actions of all agents. Recently, Tom Dougherty has challenged this orthodoxy by
arguing that agent-neutral deontology is possible.! His argument is simple: he
posits a moral rule that he claims is both agent-neutral and deontological. In this
article I show that the rule Dougherty posits cannot be both agent-neutral and
deontological. The problem is that the rule has several possible interpretations
and, although on some interpretations it is an agent-neutral rule, and on some
interpretations it is a deontological rule, there are no interpretations in which
it is both agent-neutral and deontological. I conclude by considering an alter-
native rule inspired by Dougherty’s approach that looks like it might be both
agent-neutral and deontological and showing that it too fails because it has core
commitments that are incompatible with deontology.

1. DOUGHERTY’S ARGUMENT

Dougherty’s argument starts from the assumption that deontological moral
theories necessarily contain deontic constraints. Deontic constraints are moral
rules that prohibit agents from performing acts of a certain type even if doing
so is the only way to prevent more acts of that type from being performed by
others. Thus, a deontic constraint on killing innocent people prohibits an agent
from killing an innocent person even if doing so is the only way to prevent more
killings of innocent people by others.

Deontic constraints have typically been thought to be agent-relative moral
rules. For example, a deontic constraint on killing might be stated as follows:

KR: Each agent should ensure that she does not kill innocent people.

KR is an agent-relative rule because it gives each agent a special concern with acts

1 Dougherty, “Agent-Neutral Deontology.”
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of killing that she might perform, requiring her not to kill an innocent person
even if doing so can prevent more killings by others. Following Parfit we can say
that kR gives different aims to different agents.” For example, it gives me the aim
that I do not kill and you the aim that you do not kill.

Dougherty suggests that although a deontic constraint on killing is normally
formulated as an agent-relative rule like KR there is an agent-neutral alternative
that could serve deontologists equally well:

DR: Each agent should ensure that no one kills to prevent more killngs
by others.?

Let us call the act of killing to prevent more killing by others “preventive killing.”
DR appears to be an agent-neutral rule because it gives all agents a general con-
cern with preventive killings regardless of who they are performed by. Follow-
ing Parfit we can say that it gives the same ultimate aim to all agents—the aim
that there are no preventive killings.* DR also appears to produce a deontic con-
straint on killing because it prohibits each agent from killing an innocent per-
son, even when doing so is the only way to prevent more killings by others. On
these grounds Dougherty argues that a deontological theory could contain only
agent-neutral rules like DR and thus that deontology can be agent-neutral.

Though this argument may appear plausible, I believe it is too fast. The prob-
lem is that DR can be given several different readings. To prove that agent-neutral
deontology is possible there must be at least one reading of DR in which it is both
agent-neutral and a deontic constraint. Letus consider each of the readingsin turn.

First, consider a literal reading of DR. Read literally, DR requires each agent
to make it the case that no one ever commits a preventive killing, and classes all
agents as having violated DR and acted wrongly insofar as some agent, some-
where, kills preventively. To make this literal reading clearer, I will replace the
word “ensure” with the word “guarantee”:

Guarantee: Each agent should guarantee that no one kills to prevent more
killings by others.

Guarantee is an extremely demanding moral rule and, on these grounds alone,
is implausible. Furthermore, Guarantee violates the ought-implies-can principle
as it requires agents to ensure that there are no preventive killings even when
they lack the ability and opportunity to do so. Many take the ought-implies-can

2 Parfit, Reasons and Persons, 27.
3 Dougherty, “Agent-Neutral Deontology,” 531.
4  Parfit, Reasons and Persons, 27.
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principle to be a conceptual truth, which would entail that Guarantee is not only
implausible but also incoherent.®

These problems with Guarantee suggest that DR is better interpreted as con-
taining a clause limiting it to cases in which an agent has the ability to satisfy it:

Ability: Each agent, whenever she has the ability and the opportunity to
do so, should ensure that no one kills to prevent more killings by others.®

Ability does not place unrealistic and excessive demands on agents and thus is
much more plausible than Guarantee. However, Ability faces another problem.
Consider the following case:

Prevention: Tom and Mary are each about to commit a preventive killing.
The only way for you to stop them is by committing one preventive killing
yourself (perhaps the horror of witnessing a preventive killing will cause
them to abandon their plans).

In Prevention you do not have the ability to ensure that no one commits a pre-
ventive killing. Thus, Ability does not class you as doing the morally wrong thing
when you fail to stop all preventive killings. However, you do face a morally sig-
nificant choice in Prevention between allowing two preventive killings to occur
or committing one preventive killing yourself. Ability gives you no advice on
what to do here. Yet a deontic constraint on killing must give you advice in this
situation, requiring you not to perform a preventive killing even when doing so
is the only way to prevent more preventive killings by others (as k& clearly does).
So, although Ability appears to be agent-neutral, it is not a deontic constraint and
thus fails to satisfy a necessary condition of deontology.
To address this problem we might further modify DR:

Oppose: Each agent should, to the best of her ability, ensure that no one
performs a preventive killing, making sure that whenever she cannot pre-
vent all such killings, she at least does not perform any herself.

5 See Vranas, “I Ought, Therefore I Can,” 167-69, for a defense of the “conceptual necessity”
interpretation of the ought-implies-can principle (o1c). It should also be noted that those
who reject o1 usually agree that the principle holds true for much of our moral theorizing
but maintain that it fails in some special cases. However, Guarantee violates oIC in regular
cases and not just in the special cases in which some argue that the principle fails.

6 Among the reasons why Dougherty might want to accept Ability is the fact that he borrows
the term “ensure” from McNaughton and Rawling and apparently intends to use it in the
same way that they use it. However, McNaughton and Rawling (“Value and Agent-Relative
Reasons,” 34) clarify that they interpret ensuring rules as containing a clause similar to that
that appears in Ability.
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Unlike Ability, Oppose does qualify as a deontic constraint on killing. For Oppose
requires of each agent that she never kills, and requires this even if she is in a situ-
ation like Prevention in which, by killing, she can prevent more preventive killings
overall. However, Opposeis not an agent-neutral rule. For thelast clause in Oppose
requires each agent to give special priority to her own killings, giving her the aim
that she does not kill in cases like Prevention, over and above any general aim that
no one kills. Thus, Oppose also fails as an example of agent-neutral deontology.

Finally, let us consider an alternative way of dealing with Prevention that pre-
serves the agent-neutrality of DR:

Minimize: Each agent should, to the best of her ability, ensure that no
one performs a preventive killing, minimizing the total number of such
killings whenever she cannot prevent them all.

Minimize appears to be agent-neutral as it gives all agents the same ultimate
aim—the aim that there are as few preventive killings as possible. However,
Minimize is not a deontic constraint as, in cases like Prevention, it does not, as a
deontic constraint must, prohibit you from killing. Thus, Minimize also fails as
an example of agent-neutral deontology.

I cannot see any other interpretations of DR that have the potential to give us
a rule that is both a deontic constraint and agent-neutral. Thus, on the basis of
the arguments above, I conclude that Dougherty’s rule DR fails to demonstrate
that deontology can be agent-neutral.

2. AN ALTERNATIVE RULE

The main problem with DR was that it cannot be an agent-neutral rule and yet
also give a deontological verdict in cases like Prevention. Dougherty might try
to fix this problem by postulating an additional agent-neutral rule that requires
agents to ensure to the best of their ability that no one performs a second-or-
der preventive killing (i.e., a preventive killing that itself prevents other preven-
tive killings). However, this rule would be subject to a further counterexample,
a case involving third-order preventive killings. In fact, for any additional rule
concerning n-order preventive killing there is a Prevention-like counterexample
involving n + 1-order preventive killings.

One way to escape this infinite sequence of counterexamples is to construct
a rule requiring agents to prioritize stopping any higher-order killings over stop-
ping any lower-order killings it prevents. To make this idea clearer let us say that
when the absence of a higher-order killing is part of the causal explanation of
why a lower-order killing occurs, then the higher-order killing is “causally up-
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stream” of the lower-order killing. With this idea we can formulate the following
rule:

NR: Each agent should, to the best of her ability, ensure that outcome
o1 occurs rather than outcome 02 whenever 02 contains a killing that is
causally upstream of all the killings in o1.”

NR appears to be an agent-neutral rule as it gives all agents the same aim—that
causally upstream killings are not performed. It also appears to give the same de-
ontic verdicts as the agent-relative KR as an agent will always be prohibited from
performing a preventive killing of any order because it will be causally upstream
of any killings that will occur if she does not perform a preventive killing. Indeed,
even killing to prevent several agents from violating NR is prohibited by NR be-
cause such a killing is causally upstream of the killings committed by those who
are violating NR. Thus, NR appears to avoid the problems faced by DR.

Nonetheless, I think NR fails to capture an essential feature of deontology
that agent-relative rules like kR are able to capture. To see this we need to con-
sider the following case. Suppose that you and Ethel are both enemies of Joe and
that each of you wants him dead. Furthermore, suppose you know that if Ethel
has the opportunity to kill Joe she will and that, given your weak will, if you have
the opportunity to kill Joe you will do so as well. Finally, suppose you know that
either you or Ethel will eventually get an opportunity to kill Joe. Thus, an out-
come in which neither of you kills him is not going to obtain. It follows that one
of the following two outcomes will result:

o1: You kill Joe.
02: Ethel kills Joe.

Importantly, neither of the killings in these two outcomes is causally upstream
of the other. If o1 obtains, the correct causal explanation will appeal to the fact
that you had the opportunity to kill Joe, the temptation to kill Joe, and a weak
will unable to resist temptation. If 02 obtains the correct causal explanation will
appeal to the fact that Ethel had the opportunity to kill Joe, the desire to kill Joe,
and a morally corrupted will. In neither case will one of you kill Joe in order to
prevent the other from killing him.

Now imagine in this scenario that you have the options of either ensuring
that you do not kill Joe or ensuring that Ethel does not kill Joe but not the option
of ensuring that neither of you kills Joe. For example, perhaps you and Ethel
share the use of a car that tomorrow either of you might use to reach Joe and kill
him. Tonight you must decide where to put the car keys. If you put them in one

7 This rule is adapted from a suggestion made by Tom Dougherty in private correspondence.
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spot then Ethel will grab them first tomorrow and use the car to kill Joe. If you
put them in the only other possible spot then you will have first access to them
tomorrow and, given your weak will, you know that you will give in to tempta-
tion and take the car, using it to kill Joe. Thus, your choice of where to put the car
keys is also a choice about whether to ensure that you do not kill Joe or ensure
that Ethel does not kill Joe.

What should you do in such circumstances? I think it is clear what a deonto-
logical approach to killing must say here. It must say that in such circumstances
your priority lies first and foremost with yourself. You must ensure that you do
not kill innocent people. Maybe you are also required to ensure that others do
not kill innocent people. However, if you have to choose between ensuring that
you do not do this and ensuring that someone else does not do it you must (all
else being equal) choose the former.

By requiring each agent to ensure that she does not kill, the agent-relative kr
secures the correct deontological verdict in this case. However, NR is not able to
secure this verdict. This is because neither o1 nor 02 is causally upstream of the
other. Thus NR does not require the agent to ensure that 02 occurs rather than
o1 (or vice versa). Instead, it gives the agent no guidance in this case. It appears
then that agent-neutral rules like DR and NR are insufficient to produce moral
theories that give the correct deontological verdicts across various cases involv-
ing deontic constraints. Only agent-relative rules like KR can produce those ver-
dicts and thus the orthodox view that deontology is necessarily agent-relative is
preserved.®
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